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PREFACE. 



In writing this worl;, the Author b^ studied three 
essentials -^ Conciseness, Utility, and Safety. 
He has endeavoured to avoid the paths of any of his 
contemporarieis, and he trusts that in tkit he has 
succeeded. 

The Precedents wUl he found to be only such 99 are 
strictly applic^^ble to the, every*day practice qf an 
attorney. They are all drafts of actual practice. 

Tq introduce any special forms of ipstruinent3 
(he submits) wUl be quite unnecessary i and there 
are two sufficient reasons for such an omission -^ 
1st, That an attorney, will not, in any case, take upon 
himself, the responsibility of preparing, any special 
instrument^ without the aid of a conveyi^ncer ; 
2dly, That every special instrument, depends upon 
its own peculiar features, and no general rule can 
consequently be laid down. The worjc will thus 
become concise and useful j and, as the law will be 
found written upon the subject-matter of every Pre- 
cedent, the attorney, or his clerk, may work upon 
them with safety, 
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11 PREFACE* 

The UNSETTLED STATE OF THE LAW, most mate* 
rially affects instruments of every kind. There is 
scarcely a Precedent, in the whole work, which can 
be said to be founded upon any settled doctrine ; 
yet the conveyancer is blamed for drawing, what are 
termed, long prosy deeds, when, at the same time, 
it calls forth the full exertion of the abilities of the 
veteran in practice, to settle any deed that shall meet 
the unsettled state of the law. It is not many days 
since that the Vice-Chancellor, in Moores y. Choat, 
overruled his own previous decision made in Flight 
V. Bentley. The situation in which unmarried 
women are placed, in regard to trusts created for their 
separate use, and restraints upon alienation, is truly 
deplorable. Conveyancers never supposed that cover- 
tare or dis-coverture, at the time of the making or 
taking effect of the gift, was or was not a material 
circumstance for them to take into consideration in 
preparing trusts of such a nature ; they only consi- 
dered the time of disposition by the Jl^ne. Until 
now, no doctrine was considered more perfectly 
settled, than that, of the operation of trusts for se- 
parate estate, and restraint from anticipation ; or that 
a gift of real or personal property in favour of a 
woman for life, for her separate use, free from the 
control of any husband, was effectual to secure it to 
her sole control ; and if to that gift;, was annexed a 
restraint upon anticipation, then, upon marriagef 
when the gift came into operation, to create separate 
estate, that restraint became also effectual. The Lord 
Chancellory who found the restraint had been held to 
be bad, holds that the trust is also bad. The Master 
of the Rolls holds that both are good ; and the yice- 
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Chancellor holds that the trmt is good, and the r^ 
straint bad. All this confusion has been occasioned 
by the recent cases oi Newton v.Reid, sxkdMasseyy. 
Parker. 

It if well observed that» whatever may be the 
care which conveyancers bestow, deeds are con- 
stantly getting longer and more numerous ; and the 
growing length of those which go before inevitably 
increases that of those which follow. Some of the 
axioms in the law of real property are extremely 
just, some arbitrary, and some either inconvenient or 
absurd. The inferences which by the law of real 
property are drawn from these axioms are of the 
same varied character. In some instances the infer«- 
ence is deduced from the premises with the strictest 
logical precision, while in others it is done with a de- 
gree of irregularity which sets every thing like rea- 
soning at defiance. From this cause, and from the 
numberless decisions in adjudged cases which have 
been heaped upon one another, both in comparatively 
rude and recent times, the law of real property has 
at last assumed a shape infinitely more subtle and 
intricate than any system which has ever before been 
allowed to have a place in the practical business of 
mankind. Let a private gentleman of the best edu- 
cation and understanding peruse part of any treatise 
on conveyancing with the greatest patience and at- 
tention, and he will scarcely comprehend the drift o 
a single page of what he has been reading. A 
foreign jurist, though well acquainted with the En- 
glish language, will find himself in the same condition. 
It is a branch of the law which is comparatively un- 
known to a large part of our own barristers, and is 
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imderstood hut imperfectly hy iiM/iy evea of the Ma^ 
ters in Chanceiy and Judges of the realm, Whose duty 
it frequently becomes to decide upon it (a) One 
of the Real Property Commissioners (6) observes 
that ^' No title can be considered at present to be 
peifectly safew After the evidence whic^ can be 
obtained has been investigated with the greatest care, 
and every possible means of finding objections to it 
have been resorted to, there will still resnain some 
possible causes of insecurity, which no vigilanoe or 
ingenuity can recover. The expense of proving and 
investigating titles is augmenting every day with the 
increasing length of abstracts. If a title be shown 
for sixty years, it will usually be found that the part 
of it which relates to the last twenty years exceeds 
in length the part which contains the title for the 
preceding forty years. The expense and delay at* 
tending the alienation of real property is a great and 
increasing grievance ; and the acknowledged impos- 
sibility of ascertaining the safety of titles occasions 
great di£Sculty in settling and mortgaging estates^ 
which diminishes their value. The trouble and diffi'- 
culty of proving facts, and making searches, are in- 
creasing with the population of the country and the 
business of the courts ; and if some means of dimi- 
nishing the expense of producing, proving, and in- 
vestigating titles, which are now very burdensome, 
be not afforded, they will become enormous." (c) 
These observations applied to the state of the law 



(a) See Miller on the present Unsettled Condition of the Law and 
its Administration, p. 49. 
Mr. Tyrrell. 
Suggestions on the Laws of Real Property, l68. IfS, 18S. 
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htfore the report of the Real Property Commissioners 
was acted upon, and they equally apply at this day. 
The Author, at the same time, is of opinion that most 
of the deeds in common use may be very greatly 
abridged, with comparative safety to tlie parties j — 
there is no perfect safety. 

The Law of Contracts (the most fruitful spurce 
of litigation) will form the first part of this work. 

The early notes were written by the Author in the 
year 1828, and form part of a more extensive 
MSS., which he then intended for publication, and 
which had the distinguished patronage of the first 
conveyancer this country can boast of Afler that 
work was complete, the great changes which have 
since taken place in the laws of real property were 
contemplated, and the Author abandoned the pub- 
lication. 

So many treatises of this nature are constantly ap- 
pearing — all from the same source, and tending to 
the same end — that it is almost impossible for any 
person to attempt a new one without being subject 
to the charge of plagiarism. It is to avoid such a 
charge that this explanation is given. 

The Author relies upon his long experience as an 
author^ and more especiallyas a conveyancer ^ for the 
fidelity of the present work ; and with that reliance 
he presumes to hope that it will be found, not only 
a v^efvij but a safe book of practice. 



Tbmplb, 
(1. Fig Tree Court,) 
Augutt, 1839. 
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CONDITIONS OF SALE. 

In preparing particulars and conditions of sale, the solicitor 
must in a great measure be guided by circumstanoesi as to 
the conditions that may be necessary to meet the state of his 
title. They require great care and attention, and in no case 
should be finally settled, until the state of the title is correctly 
known. (See Lord EUenborough's observations in Tomkins y. 
fVhUej 3 Smith, 439.) In sales of large estates particularly, 
this caution should be attended to, and where the proper^ 
intended for sale has not been in the market for a great 
number of years. The question of identity very often occurs ; 
when it is found quite impossible to identify die description 
of the lands as set out in the particulars of sale with the 
ancient description as set out in the deeds. A case of this kind 
came within the author's practice, where the costs attending 
the establishmetit of the identity amounted to upwards of 
20007. It is impossible (to adopt the words of Lord 
Thurlow (a),) that all the little particulars relative to the 
quantity, situation, &c*, should be so specifically laid down as not 
to call for some allowance and consideration when the bargain 
comes to be executed ; yet if a person, however imconversant 
in the actual situation of his estate, will give a description, he 
must be bound by that, whether conversant of it or not. It 
is advisable, therefore, in such cases, to provide a condition 
that '^ no other evidence of the identity of the parcels shall 
be required than that afforded by the title deeds." 

So where no evidence is in the possession of the vendor 
of facts stated in recitals in old deeds, beyond such recitals, 



(a) 8eelVes.jan. 213. 2S4. 
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Conditions of Sale. 

and the distance of time is such as to preclude such evidence 
being obtained, a condition should be inserted that the re- 
citals should be deemed su£Bcient proof of the facts they recite. 

In the sale of a reversion, the tenant for life may die 
before the sale is completed; therefore, to remove all doubts 
and prevoit litigation, it may be proper to add, that, not- 
withstanding such an event, the sale shall be completed. 

In the sale of an advowson, it often occurs that the original 
grant cannot be produced, or that a vacancy may happen by 
the death or resignation of the incumbent before the purchase 
is completed ; a condition should tlierefore be inserted, that 
thepmrdiaaer shall not require the production of the original 
grants and that in case of a vacancy by the death or resignation 
of the incumbent, the ri^t of nomination shall belong to the 
porohaser. 

And where an estate is sold by trusUet f^ sale, and the 
trust is for payment of debts and legacies (as was the case of 
Waieman v. Dutk€$9 of Rutland (a) ), that will exhaust the 
whole of the purchase money, a condition may be added that 
'^ the vendors are devisors in trust to sell, and that the maoty 
is to be iqpplied in payment of debts and legacies, and that 
the purchaser shall not requiire covenants fbr the title, ber- 
ceuse a purchaser may always be considered entitled to a 
wai^ranty of the title from some person. 

Sir Edward Sugden, in observing upon this case (d), says^ 
<< It is by no means an anthority that cntuii que trutt of money 
to be produced by the sale of estates devised to trustees to seU^ 
cannot in any ifutanee be required to covenant for the titfei 
When the money to arise by sale of the estate is absolutely 
given to two or more persons, they are sebstantially owners of 
the estate, and must accordingly covenant for the title :" that 
it always has been, and still is, the practice of the profession, tO' 
make all the cestuis que trust whose shares of the purchase 
money are in anywise considerable, join in covenants fbr the 
title according to their respective interests^ Lord Rosslyn, 
however, seemed to think it dangerous to make the cestuis 
que trust parties to the conveyance, because the prudence of the 
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3 Ves. jun. iSS. 504, affinned in Dem. Proc., 8 Bro. P. C. 145. 
Vend, and Pur. 5S7« 
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conimon eiaftte^ tfalit the tets^iptA ttf the trUdtti^d h}nSi bcf t 
discharge tb the ptittfhaaer, would be defeated, fttld tlie paN 
choter wotdd take upoti hiM&eir die ktitrwledge of 411 the 
trusts of the wiU^ {a) 

In matiy iM^ the eondltioiw of iMde tti^ pt^jMbred by the 
auotiotteer^ Thid jM^etiee is highly impropefy for he csaittcft 
he oonsideved eompeeent to do so, to ttieet erety eircum- 
stenioe ^ title^ Or etefi of description. He cannot contTftditt 
the conditions at the time of sale. Any verbal declaration or 
warranrf made by hltil or by the vendor is not adtnissible 
m evidenee, either at latr or in equity {b) ; and h makei no 
diflPerence that the question arises qn a sn1>SaIe of die same 
tafajeot matter {e) ; and even although the purchaser binds 
himself in writing to lAide by the conditions and declara" 
tkm made at the sale, {d) If it be necessary to vary the con- 
ditionsy tbey should be varied in writing before the sale, and 
be read by the^uctioneef as part of thenl.(tf) Lord Ellen- 
borough observed upon this subject, in Jime$ v. ESfi^^ that 
men cannot tell what contracts they enter into, if the written 
conditions of sale are to be controlled by the babble of the 
auction room. 

An auctioneer is the agent of the vendor, and the assent 
of both parties is necessary to make the contract binding ; 
that is signified on the part of the seller, by knocking down, 
the hammer. An auction is not inaptly called locus pefiitentuB. 
Every bidding is nothing more than an o£fer on one side, 
which is not binding on either side till it is assented to. ^ 

It was also observed by Lord Ellenborough (^), that a litde 
more fiumess on the part of auctioneers in the forming of 
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a) See 3 Ves. jun. 205. 

(b) PoweOY. Edmundg, 12 East, 6.; Gunni& y. Erhart, 1 H.BUckst 
289m Jones v. Edney, 3 Campb. Ca. 285.; Bradthau) ▼. BenneUy 5 Carr* 
Sc Pay. 48. ; Slack v. Highgate Ardiway Company, 5 Taunt. 792.; 
Skeiton y. Livitu, 2 Crompt. & J. 411. 2 Tyrw. 420. 

(c) Id.; flee also Jenkinson y. Pqi>y» (Exch.)^ cited 6 Ves. jan.'330.; 
Marquis Toumshend y. Stangroom^ also cited 15 Ves. jun. 521., 1 Ves. 
& B. 528. 

(d) Higgifuon y. Clofoes, 15 Ves. jun. 5l6. ; see also Sugden's Vend, 
and Porch, yol. i. p. 31. 

(e) Fife y. Clayton, 13 Ves. jun. 546. 
(/) Payne y. Cave^ 3 Term Rep. 148. 
(g) 3 Smith, 439. ' 
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their particulars would avoid many inconveniences. There 
is always, his Lordship said, *^ either a suppression of the fair 
description of the premises, or there is something stated which 
does not belong to them ; and in favour of justice, considering 
how little knowledge the parties have of the thing sold, much 
more particularity and fairness might be expected, that 
the particulars were like the description in a policy of in- 
surance, and the buyer knew nothing but what the party 
communicated." 

At the present day, however objectionab el restrictions 
upon the title in conditions of sale may be, as tending to 
depreciate the value of the property offered for sale, the 
author, with a serious consideration of the new statute of 
limitations relating to real property (3 & 4 W. 4. c. 27.), 
recommends that in every saJe by auction, a restriction be 
placed upon the amount of title that shall be produced. 

In conclusion, conditions of sale should be plain and 
intelligible ; any doubt as to their construction will be taken 
against the vendor. See Dykes v. Blakey 4 Bing. N. C. 463.. 
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CONDITIONS OF SALE, 
Adapted for Real Property. 

1. 

iThat the highest bidder shall be the purchaser; and if 
any dispute, as to who is the last, or best bidder, shall take 
place, the lot, upon which the dispute may arise, shall be put 
up again. 

IL 

That no person shall advance less than j f ■■ ■ at each 
bidding, which shall not be retracted, (a) 



(a) Without this condition a bidder, Undfer the first condition^ may 
retract at any time before the hammer is down. (^Payne v. Cave, S Term 
Rep. l4i8.;Routkdgey. Grant, 4> hing. 653. j 8.C. 1 Moo.&Pay. 717.; 
PhiUtps y. BistoUi, 3 DowL & Ry. 822. {goods). In regard to jn^fers 
at a sale by auction, it is said (Sir £dw. Sugden says it U settled by 
the decisions I Vend, and Purch. i6.), that the owner of an estate may em- 
ploy a person privately to puff or bid for him to preyent the property 
being sold at an under yalue. This doctrine was held in Smith y. Clarke, 
12 Ves. jun. 477*; in which case it was determined, that the circumstance 
that a person bid at an auction under the private direction of the yen- 
dors, for the purpose of preyenting a sale under a sum specified as the 
yalue, is no objection to a specific performance, especially in a case where 
the yendors are assignees of a bankrupt, and the purehaser was not pre- 
sent, but purchased by an agent. Cicaao says, that a yendor ought not 
to appoint a puffer to raise the price, nor ought a purchaser to appoint 
a person to depredate the yalue of an estate intended to be sold. (De 
Off. 1. S.) HcBHR says, that if a yendor employs a puffer he shall be 
compelled to sell the estate to the highest Umd fide bidder ; because it 
is against the faith of the agreement, by which it is stipulated that the 
highest bidder shall be the buyer. (Prelectiones, xyiii* 2 — 7*) Pre- 
yious to the case last cited Lord Mansfield followed the dyil law, and 
held a private bidding for the yendor to be a fraud. (JBexvoeU y. Christie, 
Cowp. 395.) Lord Kenyok held the same doctrine in Howard y. 
Castle, which was a case of fraud ; and said that if there was any 
bidding for the owner not disclosed, the purchaser might be released from 
his contract ; that if the yendor wished that his goods should not be 
sold under a certain price, he might declare so before the sale ; or he 
I might reserve the bidding for himself, or declare that he had appointed a 

I particular person to bid for him. (See, also, 6 Term Rep. 642., Twining 

V. Morris; 2 Bro. C. C. 826., and 3 Term Rep. 93.) Lord Rosbltn, 
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That every puroboaer ahalU immediately after the sale, 
pay into the hands of the auctioneer a deposit at tlie rate of 



in CanoUy v. Partonsy 8 Ves. jun. 625. n,, considered that the doctrine 
thus hdd by Lord Kenyon rested upon the peculiar fcatores of that 
case ; that there was no resl bidder ; and this view of that case was 
slso taken by Lord Alvakubt (M. BL), in Bramley y. Alt, 9 Ves. Jun. 
6i0.4 who considaped that where all the bidders except the purchaser 
are biddiag for the seller wiAout notice^ and the buyer is iAsrefiy ip«. 
duced to give more than the valae^ neither courts of law or equity 
would support the ssle. In the Isst esse cited one person only hid for 
the vendor^ upon a priwUe notice to the auctioneer ; and, after a contest 
with real bidders, the estate was sold, and a specific perfoimance of the 
oQRtraci was decreed against the purchaser, with oostsr Any bidder, 
therefore, for the vendor must only be appointed to take care of his 
interest, and not for the purpose of running up the price, which amounts 
to fraud, and on that ground will invalidate the sale. (See Crmoder v. 
AuttUi, 2 Carr. & P. 208. ; S Bing. S^,^ 11 Moor. 285^ S. a ; FuUef 
V. Abrahams, 6 Moore, 318.) It is pure equity that the vendor should 
be allowed to protect himself, and see that his property be not sold at an 
under value ; indeed> the statute 42 Geo, 8. c. 9^, 9, 1, eapressly sane* 
tions such s bidder or puffer; and Lord Rossltn, in ConoUy v. 
Parsons, said that the acts of Parliament do not require an open 
notice, but only a private notice to the auctioneer, and an oath by him 
to prevent the setting up and bidding for the owner, that the real bidder 
might evade paying the duty. ■ Sir Edward Sugden says (1 Vend, and 
Purch. 25.) that the facts of this case do not appear in the report, but 
it seems there was one puffer : the suit was compromised, so that no 
Judgment was given, but Lord Rosslyn was clearly of opinion that the 
sale was valid. 

There is, however, a recent case {Rex v. Marsh, 8 Younge & J. 
831.), where the employment of a single puffer was held to vitiate the 
safe. Sir Edwi^rd Sugden (1 Vend. & Pur. 26.) cites Fitzgerald v. 
Porster, in which the then Vice-Chancellor held an opinion that the 
appointment of one pt{ffer was in no esse bad. Many of the various 
judicial opinions will be found, upon a close investigation, not to rest 
upon the oroad question itself, but upon the peculiar feature each par- 
ticular case presents ; a vendor, however, must not appoint a person 
to bid With a view to save the auction duty, which will avoid the ssle, 
unless it be announced that there is a person bidding for the owner. 
This was held by Lord Tenthrdbk, in Wheeler y. Collier (I Moo. & 
Mai. 128.), who said that, if only one person be employed to bid with a 
Tiew to save the auction duty, the ssle is void ; unless it be announced 
that there is a person bidding for the owner, the act itself is fraudulent 
In this case there were two puffers (in the case of HouHird v.' Castle, 
there were several). It is said that the Court of Common Pleas followed 
up this doctrine in Crowder v. Awtin; but such is not the fact. There the 
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fiOt per cent on the amount of his purchase money, together 
with one moiety of the auction duty (a), and sign an agree* 



Udding was not for the imrpoie df protectkig the property from Mng 
aold at an under ralae^ M for the puipooe of mnmng up ^ priee. At 
the same time it may be worthy of remark, thai Lord Wynford obwrved 
that '^notiee ought to be given of the intention to buy in," aad the 
Court oonoarred in opinion with Lord Mauafield aa expretaed in MtCh' 
foeU ▼. Chriiiie. Sir £dw. Sugden, in obaenring upon Lord Tenter- 
den's doctrine, laya, '' The tuxrent of authority, thereibre> ia clcavly 
against the vididity of 9ueh a sale*" It seems certainly moat advisable 
that the vendor should give public notiee at the time of sale that he has 
employed a person to bid for him (me Cowp. S97-) ; and even with this 
precaution there appears to be much dmdd thrown upon the legality of 
the ssle. SeeitAP v. Mar$h. But that case had ita petuliar ftatarv* Sir 
£dw. Sugden, in mentioning it, says» ** The strong leaning of the oonrta> 
however, is at preaena against the validity of a sale where even % single 
puffer is employed ; although, after the decisions to the amUrmjg upou 
this point which are daily acted upon, it would be difficult to come lo 
Buch a conclusion, except in the House of Lords. (1 Vend, and Pttrtb» 
«8.) 

Great care should be taken where the particnlars or advertisements 
state the sale to be without rwerve^ The Fioe->Chane0ihry in Meadowo 
V. Tanner (5 Madd. ^4.), said that the plain meaning of the words 
without reserve in a particular of sale is, that no pernn will be employed 
to bid on behalf of the vendor for the purpose of keeping up the price, 
and that the vendor could have no daim to the aid of a Court of Equity 
to enforce a contract against the purchaser into whkh he might have 
been drawn by the vendor s want of faith ; at the same time, a pur^ 
chaser must not by unfair conduct prcjudioe the sale, or deter odieis 
from bidding. (See FvMer v. Abrahama.) 

(a) This stipulation aa to the auction duty may be omitted when the 
sale is under the Bankrupt or Insolvent Acta, or uader a decree of the 
Court of Chancery. The situation of an auctioneer in relation to the 
deposit money is this : — He receives a stun of money, whidi is to be 
paid in one event to the vendor, that is, provided the purchase is com- 
pleted ; and in the other, if it is not comirteted, to the vendee ; he holds 
the money, in the mean time, as stake-hoUer; and he is bound to keep it, 
and pay it over, upon either of those eventa, immediately* He is clearly 
not responsible for interest upon that money, \fho mdko9 it ; and the prin« 
dple upon which he is exempt from re^onsibility was settled in a case of 
Lord Seditbwry v. WilMMon, cited and recognised by Lomn Eldon in Lord 
Chedworth v. Edwards (8 Ves.Jun. 48«; see alsol 4 Yes. jan*509. )f and by 
LoBD Alvaklby, in The Earl qf Lonsdale v. Churah (8 Bro. C. C« 44.). 
These cases, sad that of Brown v« Souihhouse (8 Bro. C. C. 107.)^ which 
is to the same effect, establish that a man who hoids money as an agent 
or banker, bound to produce it at a moment'a notiee to the person who 
deposits the money in his hands, is not liable to pay interest, if he 
makes it. The auctioneer is liable to produce the money deposited with 
him at a moment's notice, whoi the event takes place on which he is 
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ment to pay the remainder of the purchase money to the 
vendor at the office of his solicitor on or before the day 



to pay it to one party or the other. He will be responiible^ in case the 
fwid it lost during any part of the time he ought to keep it in his pos« 
sesiion ; and if he is responsible for loss^ he has a rig^t to the interest 
accruing^ if he employs the fund. Per Parke S,, Harringt&n t. 
Haggart (1 Bam. Sc Ad. 588.) See also Bufrough9 y. Skinner, 
5 Bun.' mSg. ; Bury ▼. Young, 2 £sp. Cs. 640. n. ; Spurrier ▼. Ei* 
derion, 5 Id. 1.; Edwards y. Hodding, 5 Taunt 815.; 1 Marsh. 377*; 
WiUiame ▼. Edwards, 8 Sim. 78.; Berry y. Armietead, 2 Keen^ 821.; 
Gray ▼. Outteridge, 1 Msnn, & Ry. 6l4. ; 8 Carr. & Pay. 40. ; SpUOe v. 
Lavender, 5 Moore, 270.; 2 Brod. & Bing. 452.; Maberiey v. RMne, 

5 Taunt. 625. ; Lee y. Munn, 8 Id. 45. ; but see an cbiter dictum of 
GiBBs C. J. in jparquhar y. Farley, 7 Id. 592., 1 Moo. 522.^ which 
was adyerted to l)y Lord £u>oir in Harrington y. Hoggart, when that 
case wss before him^ ai not maintainable. (See 1 Bam. & Ad. 5S5, n.) ; 
also the Commissioners of Appesl in Prise Causes, 5 Esst, 22. ; and 
Oaber y. Driver, 2 Younge & Jenris, 549*) With respect to the 
liability of one of the contnuiting parties to pay interest, thai stands 
upon a different footing. Interest is then recoyered in ihe nature of 
damsges for a breach of the original contract on the part of the yendor, 
by whose failure to make a good title the vendee has, for a time, lost the 
use of his money. {Harrington y. Hoggart.) 

If the yendor neglect to ftdfil the conditions of sale on his part, the 
purchaser may maintain an action against the au<*tioneer to recoyer his 
deposit. When, therefore, the purchase money is considerable, or a 
long day is fixed for completing the purchase, it is adyisable to require, 
by a condition, that the deposit money shall be invested in the funds by 
the auctioneer ; taking care to stipulate diat if the purchaser shall be 
entitled to a return of it, he shall take the stock in which it may have 
been invested. (See Roberts v. Massey, 13 Ves. jun. 56l.; see, also, 
Gaber v. Driver, Curling v. Shuttleworth, S Moo. & Pay. 368. ; 

6 Bing. 121.; Boyman v. Gut^, 7 Id. 379—390. ; 5 Moo. & Pay. 222. 
& C. ; 3 & 4 IT. 4. e. 42. s. 28.) 

In some cases the vendor is liable to the purchaser in damages for 
the loss of his bargain {Camfield v. Gilbert, 4 Esp. R. 221.; Champer- 
nowne v. Brooke, 3 CI. & Fin. 4.) ; but it must not be supposed that he 
is entitled to compensation for the fancied goodness of the bargain he 
may suppose he has lost, when the vendor, without /raud, is incapable of 
giving him a title. The damages in most cases will be regulated by 
the amount of the deposit, and he will seldom have more than nominal 
damages. (See Flureau v. ThomhUl, 2 Blacks. 1078.; and Shepherd v. 
Johnson, 2 East, 211.) Indeed the legal right to recover intbrbst ac- 
cording to all the decisions is very doubt/uL Lord Mansfield, in Wilde 
y. Forte, 4 Taunt 334., held that interest or deposit money was not 
recoverable ; Lord Ellenborough, in De Bunales v. Wood, 3 Campb. 
Cs. 258., ruled otherwise ; and Lord Tenterden, in Bradshaw v. Bennett, 
5 Carr. & Pay. 48., said he did not know of any case of this kind in 
which i$tierest had been allowed. The Court of Common Pleaa, in 
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of ■ ■, at which time and place the purchases shall be com- 
pleted ; and every purchaser shall, upon such completion 



Farquhar ▼. Farley, mftrd, followed Lord EUenborougfa, sod held that, 
although it ooald not be recovered quasi interest, yet the porchaaer was 
entitled bj way of epeeUU damage. (See also 1 Hen. Bladcst 803. n. ; 
12 East, 419.) 

In the Exchequer (Equity side), it was recently determined, on a 
good title not being made, that a purchaser ii entitled to reoover the costs 
and expenses of investigftting the title. {Berry v. Johne<m, 2 Younge Sc 
C. 564.) This was, however, a sale under a decree of the Court of 
Chancery, where the purchaser was also allowed the costs of confirming 
the purchase. See tlaoBeynokUr.Bhke, 2 S.&fL 117-; mxiA Smith y. 
NeUon, Id. 557* 

M. PoTHiKU, in his Treatise on the Law of Obligations and Contracts, 
ch. 2. art. 3. p. 160., says, '* The debtor is not to be subjected to in- 
demnify the creditor indiscriminately for all the loss which may have 
been occasioned by the non-performance of the obligation ; and still less 
is he answerable for all the gain which the creditor might have ao- 
quired if the obligation had been satisfied. A distinction must be 
made in this respect between different cases and difl^nt lands of da- 
mages and interests, and a certain degree of moderation ought also to 
be applied in estimating those for which the debtor is liable." When 
the debtor cannot he charged with any fraud, and is merely in fault for 
not performing his obligation, either because he has incautiously engaged 
to perform something which it was not in his power to accomplish, or 
because he has afterwards imprudently disabled himself from performing 
his engagements ; the debtor is only liable for the damages and interest, 
which might have been contemplated at the time of the contract ; for 
to such alone the debtor can be considered as having intended to 
submit. 

Auction Duty. — The acts ngaia^ng this duty are the 27 O. 3. 
c. IS. 8. S6. ; 37 O, 3. c. 14. ; and 45 G, 5. c. 30. This duty is im- 
posed OQ the vendor ; and when the condition is made, as here, that the 
purchaser is to pay a moiety, the auctioneer should demand payment 
when the deposit is paid. If payment be refused the bidding becomes 
void by 17 <?. 3. c. 50, s, 8. (see 7 Ves* jun. 345.) ; and this section of that 
statute has been recently construed to avoid the contract only at the 
option of the vendor, and that the purchaser cannot, by his own wrong, 
avoid his own contract (^MaHns v. Freeman, 4 Bing. N.' S. 395. ; 
6 Scott, 187. ; 6 Dowl. 6l4.) ; and if the vendor cannot make a good 
title, the purchaser may recover from the auctioneer the portion of duty 
he has paid. (jCane v. Baldwin, SUrk. 65.) As to the necessity for 
so making this condition, see Janee v. Nanney, 13 PrL 76. ; S. C. 
M'CleL 25. The auctioneer is personally liable to the Crown for this 
duty ; and if bought in, should he not strictly comply with the terms 
of the statute, 28 O. 3. c. 37* e. 20., which requires notice of the person 
appointed to bid on behalf of the owner, to be given in writing to the 
auctioneer previous to the bidding. He must pay the duty, although he 
has not received it from the owner, or that he has not ch«rged any com- 
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of his purchase (a), bare the actual possession (or be entitled to 
the rents and profits, ifocaqned by a tenant) of his lot, dear 
of all outgoings to that day ; and if from any cause the pur- 
chaser of any lot shall not complete his purchase on that day, 



BiMio& an tjie aale^ (ChH9tiB v. Jttom^Oenerals 6 Bro. P. C by 
TomL 5S0. ; tee 3 Vefc jun. 625. n.) So if hc^ throu^^ ignonnoej adopt 
aa improper mods of saving Ike duty^ upon an undertaking from the 
owner to save him hannlesa ; nor can he recover from the owner on the 
undertaking, id. See also F^Urbrother v. Ansley^ 1 Camp, N. P. 343. ; 
Jonet ▼• Nannep, ttfprd ; nee Oweu v. Parry, cited 1 Sugd. Vend, and 
Par. 22.) The acts apply to every mode of sale whevcby the highest 
bidder is decbuned to be the pardiaser (Walker y. AdvocaU^Gkneral, 
1 DowL 111). But where estates are bought in by the owner^ or his 
agent, without fraud or collusion, and notice is given according to the 
statutea 19 G. 3. c. 56. m. 1 1, 12., 23 G. 3. c 37. 9. 20., and 42 G. 3. 
c. gs. a. 2.J no duty will be payable. (See WheOgr v, Com/tr^ wprd, also 
1 Sugd. Vend^ and Pur. diap. 1.) The acta are to be considered and 
conatrued with each other (Jones y. Nanney, supra')* 

Any loss occasioned by the insolvency of the auctioneer will fall 
upon the vendor. (2 H. Blackst 592. ; 13 Yes. jun. 602. ; 14 Id. 144— 
150. ; Annuhy v. Muggridye^ 1 Mad. ^QS. ; Smith v. JJoyd, Id. 6l8.) 

If the deposit be claimed by both parties, the auctioneer may have an 
iiU unction by bringing the money into court (Fairbrothfr v. PratUiU, 
5 Pri. 303. ; 1 Dan. 64.) ; bui not if he insist upon deducting his com* 
mission and the duty {MiteheU v. Haynes, 2 Sim* & Stu. 63.; although 
Fairbrothcr v. PratteHt mises a question as to the duty being allowed 
aa a deduction) ; and he will be aJlowcd his costs from the fund, if he 
has done his duty. Id. (See also Edwards v. Martineau, 2 Ves. & B. 
413. ; Steoensom v. Anderson, Id, 407., and Coop. 245.) 

According to the civil and the French law a depositary has a lien upon 
the deposit for oil necessary expenses (see Ayliffe's Pand. B. 4. tit 17> 
p. 521. ; Domat B. 1. tit. 7* s. 2* n. 1, 2, 3. ; Pothier, Trait^ de 
D^pot^ ch. 2. s. 1. art. 2. s. 3. n. 60. 74., «• 4. n. SQ. ; Cod. Civ. 
art. lSMt8.) ; and he has also a right of indemnity for all losses occa^ 
sioned by the deposit (Id.), which he may retain until his lien be fully 
discharged. 

(o) Tims far completing the jPurcAiwe.-^ According to this condition, as 
here drawn, it should be observed, that time is not made the essence o£ 
the contract, and in sales by auction it is of seldom occurrence. It 
was formerly doubtful whether time might be made the essence of m 
contract ; but the doctrine was settled in Beynoids v. Nelson, 6 Mad. 26*> 
At Law, the time fixed is the essence of the contract (see Berry v. 
Young, 2 Esp. Ca. 640* n.) ; and in Equity a specific performance wiU 
not be decreed, unless the suitor has shown himself ready^ desirous^ 
pron^t, and eager ; and^ dierefore* time alone is a sufficient bar to the 
aid of the Court. Mudi valuable information on ^his suli^ct will be 
found in 1 Sug. Vend, and Pur. chap. Ik as. 1, 2. 
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lieslMi}! pay mttreBt (a) upon his purehasembmy unpaid after 
the xttte of 61. per cent per annum from that day until he 
shall complete it, and be entitled to the profiu of the lot for 
the intermediate time^ in case the vendor shall not think fit 
to exercise, his right of re-sale reserved to him by the ( ) 
condition. 

IV. 

lliat the Tendor sbaH, within ten days after the sale, at 
his own expense, prepare and deliver to each purchaser, or 
bis solicitor, an abstract of his title to the lot sold, and shall 
deduce a good and marketable title thereto [on, omit the 
latter wordSf which are, in fact, of no importance^ and add after 
ike word ^^s92tf"]—» commencing with certain indentures, 

dated the day of j and he shall not be bound or 

required to produce any prior title, or any deeds, wills, docu- 
ment or other evidences of title anterior to the dates of such 
indentures; and all objections to such title that shall not be 
taken in writing and delivered to the vendor's solicitor within 
ten days after the abstract has been delivered, shall be deemed 
of no avail, but shall be considered as waived by the pur- 
chaser : And in case any purchaser shall, within the time 
limited by this condition, raise any objections to the title that 
are not by these conditions provided against, and which he 



The Court of Equity formerly carried the principle of giving relief 
against lapae of time to a very great extent, until die casea of Lh^ t. 
(hUett, 4 Bro. C. Rep. 469- ; 4 Vea. jon. 689. ; and Forreet ▼. Ehoes, 
4 Vea. jun» 49^., which checked anch a practice ; indeed, if it he a role 
of equity, aa in many cases it is stated to be, that equity will not alter 
or extend die agreement of the parties, such a practice is quite at va- 
lianoe with the role. 

A condition will be found under the dtle Agreements (poet 53,), 
where dme ia made the essence of die contract* 

(a) IvtERBtft on Purchase Money remaining unpaid* — The general rule 
is, that the purchaser shall pay interest, and take the rents and profits ; 
but in most cases where the delay takes place in compledng die purchase, 
die one party accuses the other of being die cause of die delay, and 
many difficulties and diffbrences have arisen upon the right to interest. 
See Wtnter v. Blades, 2 Sim. & Stu. SgS. To avoid these difihrences, 
it has become the practice to make the stipulation here given. (See 
Esdaiie v. Stephenson^ 1 Id. 12S. ; see also all the cases collected, 2 Sugd. 
Vend, and Pur. chap. 10») 
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may insist upon being answered or removed, and the vendor 
shall be either unable or unwilling to answer or remove them, 
he (the vendor) shall be at liberty, by writing under his hand, 
to rescind the contract and annul the sale upon returning or 
tendering the purchaser, or his solicitor, at the office of the 
latter, the deposit money, and his proportion of the auction 
duty, but without interest or costs, or compensation of any 
kind ; and, upon any such payment or tender, the contract 
made with such purchaser shall cease and be void.(a) 

(a) The view that the author has taken of the New Statute of 
Limitationt rdating to real property induces him to consider it ad- 
visahle that no sale should he made without a stipulation being made in 
restraint of the amount of title to be required ; and, indeed, a vendor 
may even stipulate that the purchaser shall take the title such as it is, 
(Freme v. Wright, 4 Mad. ^64. ; Sauthby v. HuU, 2 My. & Cr. 212. ; 
see WUmot v. Wilkinson, 6 Bam. & Cress. 506.) ; but he is bound to 
make such a stipulation intelligible to the purchaser^ who in such case 
cannot object to any infirmity in the title or in the evidence to verify it 
Care must, however, be taken that the words in this condition beyond 
the word " sold^" be not introduced where any such restraint is placed 
by a subsequent condition. (See Sauthby v. ffutt, suprd; see also Dick v. 
X)(mald, 1 Bligh, N. S. 661. ; Deterell v. Lord Bolton, 18 Ves. jun. 
505. ; Freme v. Wright, 4 Mad. 364.) Of course such a condition must 
depreciate the value of the property^ whereas by the former there is 
nothing to prevent the purchaser^ at his own risk and expense, seeking 
for an earlier tide where he may think fit ; and if he can show a bad 
title, he will of course be relieved from his contract There is nothing 
to prevent a purchaser waiving his right to a title being delivered him 
beyond a specified period (see S Mer. o4.). 

Should the vendor fail in delivering the abstract within the time 
limited, the condition upon the purchaser making objections within a 
limited time is at an end (see Southhy v. Hutt, suprd); and in such case, 
also, the purchaser at law may avoid the contract, and recover his 
deposit money (see Berry v. Young, suprd). Equity will consider the 
time as waived where a purchaser does not call for the abstract before 
the day fixed for its delivery (^Guest v. Homfrey, 5 Ves. jun. 818.), 
or does not call for it until it has become impossible to perform the 
agreement by such day (Jones v. Price, 3 Anstr. 924.), or if he 
receives the abstract after such day. (Smith v. Bumam, 2 Anstr. 
527- ; Seton v. Slade, 7 Ves. jun. 265.) 

The abstract should show every incumbrance, including judgments. 
{Richards v. Bartim, 1 Esp. Ca. 268.) 

The vendor must produce the deeds to be examined, although they are 
not in his possession; and if they are in the possession of a third person, 
the purchaser's solicitor must send to such person wherever he may be, 
in order to examine the deeds, and the vendor must pay the expense of 
the journey. (See Bughes v. Wynne, 8 Sim. 85.) The attention of 
country solicitors, however, is directed to the case of Alsop v. L,ord/ 
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V. 
As TO Freeholds. 

That, upon paj^ment of the residue of the purchase money 
at the aforesaid time and place, the vendor shall execute a 
proper conveyance to be prepared by (a) and at the expense of 
the purchaser (b) of the lot making such payment Every such 



Orfttrd, 1 Myhie & K. 564., in which it was nded by Sir Jomk 
ItEAtm, M. R.9 that where it is the nsage of the profession that certain 
bonness Bhoold be entrusted to an ageni in L<mdon, a eauntry 
soHeitor shall not be allowed to charge for his attendance in London to 
perform that business, although his client has requested his attendance, 
unless such solicitor has first explained to his client, that by the usage 
of the profession such attendance is considered to be unnecessary, and 
that the comparison of an abstract of title with the deeds is business 
within this rule. 

(a) A purchaser should on no occasion employ the vendor's attorney to 
investigate a title or prepare his conveyance, wldch, to save expense, as it 
is thought, is frequently done. The practice is discountenanced by the 
courts, and is often product! veof the most serious consequences. See Vet. 
jun. 631. n. Notice of an incumbrance to the attorney is notice to the 
purchaser, who will be bound by it, although in perfect ignorance of 
its existence. There is a case upon record (Dm v. Martin, 4 Term 
Rep. S9-), where a purchaser lost 8000/. and the estate, merely by 
employing the vendor's attorney, who was privy to a fraudulent dia- 
podtion of the purchase money ; and very recently, in Hick* v. Marant, S 
Younge & J. 2S6., S. C. 2 DowL & Clark, 414., 15 Bligh, N. S. 643., 
a purchaser had his bill for a confirmation of his piurchase dismissed 
against the heir where he had many years before paid his purchase 
money to the attorney for the vendor, whom he had employed, and who 
was to have paid the money (by statute) into the bank, but had 
n^^lected to do so, and the heir at law brought an ^ectment. (See also 
Bowks V. Stewart, 1 Scho. & Lef. 227.) 

. In the absence of any stipulation to the contrary, it is now well 
settled that a purchaser must pay the expense of his conveyance ; and if the 
condition be framed as here drawn, he will be bound to tender it. (See 
Seward v. WiUork, 5 East, 198. ; Price v. WilHams, 1 Mees. & W. 6.) 
The practice was heretofore the reverse of this doctrine. (See also 
Boater V. Lewie, 1 Forrest, Rep. £x. 6l.; and Martin v. SmUh, 
2 Smith, 543.) No faith is placed by conveyancers in the decision in 
Standiey v. Hemmington, 6 Taunt 56l.; S. C. 2 Marsh. 276. See 
1 Sug. Vend, and Pur. 247. 

(b) A vendor cannot bring an action for the purchase money without 
having executed or offered to execute a conveyance (Jonee v. Barkley, 
]>ougl. 684. ; PhiHpe v. Fielding, 2 H. Black. 123. ; and see 3 East, 
443.) ; nor can a purchaser maintain an action for breach of contract 
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conveyance to be left by the purchaser's solicitor on the said 
^— day of , at the office of the solicitor for the vendor 



for his execution. 



As TO Copyholds. 



Instead of tlie wordsf ^^ the vendor shall execute a proper 
conveyance, &c. ; ** say, 

^' The vendor shall make a surrender to the purchaser, at 
his expense (a), at the next general court to be held for the 

snid mMior of ■■■■ after such payment shi£ faavtef been mstAA 

of the lot he has so paid for; and shall also enter into the usual 
covenants with the purchaser, at his expense, for Hub estate^ 
title^ and quiet posfinskm of such lot All such cot enants to 
be prepared by the solicitor for the purchaser, and are to be 
left by him, on the said— — day of ^ at the office of 

the solicitor for the vendor for his execution. 



VI. 

Tbttt if any mistake should be found made in the descrip^ 
tion of the lots, or any error or misstatement whatever should 
appear in this particular, such error or mistake shall not 
vitiate the sale, but a compensation, or equivalent according 
to the average of the whole purchase money, shall be given or 
taken, as the case may require ; such compensation or equiva*- 
lent to be settled by two referees, or their umpire^ each pvrtf 
to appoint one referee by writing ; and in ease either party 

without having tendeied a conTeyanoe sad die pwdiaae money (1 Ap. 
Ca. 191.; EwparU HyUiardy 1 Atk. 14?.) Bee the dMermtiDm #f Sir 
Edward Sogden upon this position, 1 Vend, and Par. 146. Bat whem^ 
lAie condition ia framed as here drawn, it is settled that die vendor may 
makitain an aetkm or file a bill vtUkmtt tendering a oonveyaiioe. (See 
Hamkint y. Kemft, S East, 410.) So the pordttaer, in case of a bai 
ttfl^ may maintain an action against the vendor ISoir his deposit aioneyy 
wUhout tendering a oonveyanoe. (Semard ▼. W^Mcy miprd, ; Itdpif^hg^ 
hail Y. Lhyd, 5 Bam. & Ad. 742.) 

(a) Where the property sold is oopj/hoid, the pvrchaser mmsc pay for 
the sanender, and hia own admiagion and the fine payahla thmoii. 
(Drury ▼• Man, 1 Atk. 96. ; Orahcm T. I^me, I Emt, 69%; m& I 
Wadrins, Cop. Sa6.) 
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shall neglect or refuse to appoint a referee within ten days 
after notice given in writing by the other party, the referee 
of the other party alone may make a final decision ; if two 
referees be appointed^ they are to appoint an umpire before 
they enter upon business^ and the decision of such referee^ 
referees, or umpire, as the case may be^ shall be final ; but 
no such compensation or equivalent shall be given or taken 
in respect of any such error or misstatement, unless a notice 
thereof be given, and a claim made in writing within ten days 
after the delivery of the abstraet of the vendor's title> after 
which time the description riiall be taken as it stands in the 
particulars, whether correct or incorrect (a) 



(a) No oertaiik dofimte rale ctn W gtined from tbe decided 
to whal m ink it ement or m itducripi ion in the particnlsn shall justify a 
mdndittg cf iSbm caatnat, and what thall be the groond of compensation 
only. In Prvpert v. Parker (3 Mylne & IL 280.), it was decided 
that if an agieEmcnt for a lease contain no ttiptJaihn at to cove* 
nantSy te pvty agreeing to take tbe lease has a ri|^ to have a lease 
containing aeHf tuwrnl covenants ; hot when the parttenlars aifect to 
stale tbe cownants, and state them incorrectly^ so as to show a 
material diacnpan^ between tbe particnlars uid tbe lease, a pur^ 
chaser will be cntitkd to rescind bis oootraet This was die case 
in F»^ T. ^eotik (1 Bing. N. G. 370.), wbera die parttuolarB stBtsd 
that under the original lease, " no qffennve trade was to be carried on, 
and durt die premises could not be let to a coffiie^bouso keeper or 
batter ;" and tbe leasee when produced, pidubited a great variety of 
epeei/Miradee. Tnmu. C. J.» in deliv<erii^; tbo jodgmcttt of die Court 
in diet case^ said, ''The ifuestiea is narrowed to the dngb pointy 
whether the miedeeeripiUM^ in the printed pardculars of sale of die 
pfemiaes to be sold, was such im to entitte die purchaser to rescind tbe 
eontnct sltogetber ; or whether it was socb as was oontemplated by 
die sizdi oondidon of die printed partienlam of sale^ by wbkh it was 
provided dmt, ' if, dirou^ any mistabe, dm estate dssuld be improperiy 
described, or any error or misstatement be fanerted isi that particular, 
such error or misstatement ifaoold not vitiate dm sale thereof; but tbe 
vendor or purdiaser, as tbe case might happen, should pay or allow a 
propordonato value, according to the average of die whole purchase 
money, as a omnpensation either way.' " It is e»irem^ d^/Undt to lay 
down, from die decided cases, any certain definite rule which shall 
determine ufkat imsstetement or misdescriptien in the parttculan shall 
jusdfy a resrinding of the contmet, and vhat shall be tbe ground of 
compensadon cnly. All tbe cases concur in diis, dmt where tbe mis* 
statement is wilful or derigned, it amounts to frand ; and such frand, 
upon general principles of law, avoids die contract sltogetber. But 
with respect to misstatamoits which stand dear of frand, U ie impoeeihte 
te reoonmie mB Me eaeee; some of diem laying it down that no mis- 
atetementa whkh origtnate in cavelsssiiess, bowem gn^My dudi avoid 
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VII. 

That all official and attested copies of or extracts from 
deeds, wills, fines, and administrations, and all certificates, 



the contract^ but sball form the subject of compensation only {Duke of 
Nwfolk y. Wf^ihy, and Wright v. WHsm, 1 Moo. & Rob. 207.) ; 
whilst other cases lay down the rule^ that a misdescription in a 
material pointy although occasioned by negligence only, not by fraud, 
will vitiate the contract of sale. (J<me9 y. Edney, Waring v. Iloggart, 
1 Ry. & Mood. 39. ; and Stewart v. AUieton, 1 Mer. 26.) In ihie 
etate qf discrepancy between the decided cases, we think it is, at all 
events, a safe rule to adopt, that where the description, although not 
proceeding from fraud, is in a material and substantial point, so far 
affecting the sulgect matter of the contract that it may reasonably be 
supposed that, but for such misdescription, the purchaser might never 
have entered into the contract at all, in ' such case the. contract is 
avoided altogether, and the purchaser is not bound to resort to the 
clause of compensation. Under such a state of facts, the purchaser 
may be considered as not having purchased the thing which was really 
the subject of the sale; as in Jcnee v. Edney^ where the subject* 
matter of the sale was d^cribed to be a '^ hee public house," while the 
lease contained a proviso that the lessee and his assigns should take all 
their beer from a particular brewery ; in which case the misdescriptioQ 
was held to be fatal. 

In the case under discussion, the particulars represent the house as 
calculated for an extensive business in various trades therein enu- 
merated ; to which it was added, " that no offensive trades are to be 
carried on ; the premises cannot be let to a coflRee-house keeper or working 
hatter." Any person reading this particular, and having no inform- 
ation, but what he derives from it, that is, perhaps, every person 
attending the sale, would conclude that he was not prevented by the 
terms of the lease, from carrying on any trade in it, except those which 
were of a class generally acknowledged to be offensive, and the two 
enumerated trades of coffee-house keeper and working hatter. He 
would never suppose nor have any reason to suppose, that he was 
prevented from carrying on the trade of a baker, a fruiterer, or a heri> 
seller, in a house situated in the piazza of Covent Garden market ; 
much less, that the lease was to become void, if the house, so situated, 
was used as a place for the sale of any provisions whatever. The 
latter restriction would extend to prevent trades of the most innocent 
and. inoffensive kinds from being exercised on the premises; such as a 
flour factor, a biscuit seller, or the like ; yet such are the restrictions 
found to exist in the lease when it is first submitted to the inspection 
of the purchaser. Under these circumstsnces, it appears to us, that a 
lease which is described as containing a restriction against offensive 
trades, and a lease containing restrictions, not only against offenrive 
trades, but also against some trades that are inoffensive, are not one 
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declarations, and other documents, whether of record or not, 
requii'ed by the purchasers, whether for the purpose of veri- 



and the same thing, bat a different subject-matter of contract ; and that 
where a man purchases by the former description, it may very well be 
supposed that he would not have become die purchaser, whether he 
bought for the purpose of carrying on trade upon the premises himself, 
or for a money investment, if he had known the lease had contained 
the larger and more extensive restrictions ; and, indeed, the very terms 
of the sixth condition of sale scarcely apply to a case where the dif- 
ference of value is so uncertain and arbitrary as in the present case* 
The condition, that the parties sie to pay or allow a proportionate 
value, according to the average, will comprehend a case where there is 
half an acre more or less than is described, or cases which resolve 
themselves into simple calculations of that nature; but how will it 
govern such a misstatement as the present } What action at law can be 
framed upon it ? It would at least involve the purchasers in great 
difficulties. The lease being in the hands of the vendor, he had 
peculiarly, and indeed exclusively, the means of knowledge of the exact 
restrictions contained in it; the purchaser at the auction had none. 
For the reading the lease at the auction by the auctioneer has been 
decided to be no excuse for a misdescription of the terms of the lease in 
the particulars of sale. {Jones v. Edney, S Campb. 285.) And as to 
any laches on the part of the purchaser in not sooner demanding an 
inspection of the lease, which was urged as an argument on the part 
of the defendant, he had not the most distant reason to suspect any 
misdescription, until the abstract was delivered, and then the suspicion 
would come too late ; for the question is, — whether he was bound or 
not at the time the contract was made.'' The purchaser in this case 
was held entitled to rescind the contract, and to his deposit and costs. 

Lord Eldon also, in Stewart v. AUiston (1 Mer. 26.), refused to admit 
the same condition providing against errors or misstatements, when the 
particulars described the property as being let on a ground lease, when 
in fact the lease was let at a rack rent. So did the present Vice-Chan- 
cellor, in Powell v. Doubble ( 1 Sug. Ven. and Pur. 42.), where the par- 
ticulars described the house as brick-built, when, in fact, this house was 
partly of brick xad partly of timber, and some parts of the exterior were 
only composed of lath and plaster, and there was no party walL His 
Honor considered the description to mean that the house was brick- 
built in the ordinary sense. 

In Dykes v. Blake, 4 Bing. N. C. 463., and Robinson v. Mus^ 
grove, 2 Moo. & Rob. 92., where there was a similar condition, the 
particulars did not stand clear of fraud, and the contracts were rescinded. 
(See also Berry v. Armistead, 2 Keene, 221.) In Malms v. Freeman, 
2 Keene, 25., see post, p. 25. a pufier at an auction sale bid for a lot that 
belonged to another person instead of that belonging to his principal ; by 
mistake, this lot was knocked down to him, and be was declared the pur- 
chaser. A bill was filed againstbim for a specific performance ; and Lord 
Langdale (M. R.) held, that if such a mistake can be made out, a specific 

VOL. in. C 
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fying the abstract or otherwise, and which the purchasers 
shall be entitled to require under these conditions, shall be 
obtained at the expense of the parties requiring the same ; 
and if any purchaser shall require the production of any deeds, 
or other evidences of title^ as shown upon the abstract or 
otherwise not in the vendor's possession, every such pur- 



performance onght not to be decreed. Hia lordship also said in caaes of 
specific performance the court exercises a discretion ; and knowing that 
a party may have such compensation as a jury will award him in the 
shape of damages for the breach of contract, wili not in all cases decree 
a specific perfumance ; and the Inll was disoiisaed, but wUkoui eoH$, 
See also Wright v. Wilson, 1 Mood. & Rob. 92.> aa to an iminteniumai 
mistake, though sufficient to mislead a purchaser, yet he was held to hia 
oontract 

In Price ▼. Norih, 2 Younge & CdL 620., a misdeeeriptim of the 
quantity in r^ard to the acres being statute or customary, was held not 
to be matter of compensation, but a ground for rescinding the contract. 

In SmaM y. Attwood, 1 Younge, 407.> the contract was rescinded en 
the ground of fraudident miarepieaentations, notwithstanding the pur«» 
chaser had taken possession and exercised other acts of ownership m 
confirmation of the contract. 

Lord Elubnbobough, in the caae of the Duke qf Nor/oik v. Wortleg^ 
1 Camp. SS7«> said that he conoeiyed such a clause was meant to guard 
against unirUentionai errore, not to compel the purchaser to complete 
the purchase if he had been designedly misled. In Leaeh y. MvUeU^ 
3 Carr. & P. 115., this clause was held md to apply to the mis- 
descriptions in that case by Bbrt C. J. 

In Sherwood y. Jfobins, 1 Mood. & Rob. 194., » Carr. & P. SSQ, 
S. C, Lord Tentbrden adopted the distinction between unintentionam 
mistake and wUfiil misdescription ; and said that he thought even aa 
unintentional error woukl vitiate the sale, notwithstanding the <^use in 
question, where no calculation could possibly be made, as to the amount 
of compensation which should be allowed or paid to the purchaser. 

Among all these doubts one thing is certain, — ^vis. that a purchaser 
shall not be compelled to take that which he did not agree to purchase. 
Error annuls the agreement, not only when it afiects the identity of 
the subject, but also when it affects that quality of the subject which 
the parties have principally in contemplation, avd which makes the 
substance of it. Therefore, if a man intends to bay a pair of silver 
candlesticks, but, in fact, he buys a pair only plated ; though the seller 
have no intention to deceive, being in equal error himselfp the agreement 
will be yoid, be6auae the intention of the purchaaer was to buy a pair of 
silver candlesticks. Those ofiered for sale being plated, it cannot be 
said that they aie what he intended to buy. (See Pothier on Contracts, 
P. I. c. 1. art. 3. s. 1.) This was decided by Julian in a similar case 
C. 41. s. 1. ff. d. t ; and Llpian, 1. 14., where he says, *' Si as pro auro 
veneat non valet." See post, p. 85^ 
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chaser is to travel for and inspect the same at his own ex- 
pense, {a) 

Lastly. That if any purchaser shall neglect or fail to 
comply with these conditions, and to complete his purchase 
by the time and in manner aforesaid, his deposit money shall be 
actually forfeited to the vendors, who shall then be at liberty, 
with or without notice, to resell the premises comprised in 
the lot or lots bought by any such purchaser, either by public 
auction or private contract ; and the deficiency (if any) at 
such resale, together with all expenses attending the same, 
shall be made good by the defaulter or defaulters at this 
present sale, and be recoverable as and for liquidated 
damages, {b) 



(a) See notes to " Condition I V." The necenity for this condition is 
sufficiently illnstnted by the cue of Dare t. Tucker, 6 Vei. 460. ; see 
ako Bongkton v. JeuM, 15 Vei. 176* The praclioe ii according to 
the cues that, in the absence of this stipulation^ a yendor is bound to 
Aimish attested copies of the title deeds at his own expense^ but not 
of instruments on record. (See 1 Sug. Vend, and Purcfa. pp. 529f 530.) 

(h) This oondition forms a lien upon the estate for the purchase 
money, and will be enforced in all its parts (Jlfoss y. MaUhewM, S Ves. 
jun. 279* ; Exparte Hunter, 6 Id. 9^.) ; and if the money produced 
by the resale exceed the original purchase money^ the surplus will belong 
to the vendor. (See 1 Sug. Veud. and Pur. 40.) In Hodges ▼. Earl of 
UtdifiM (1 Bing* N. C. 501.)^ TiNOiiL C. J., in delivering the judg- 
ment of the Court, said, every eaipen$e which is a necessary conse* 
quence of the breach of contract ought to be allowed ; but in that case it 
was determined that the purchaser could not recover as damagee expenses 
incurred preyiously to entering into the contract ; nor the expense of a 
survey of the estate ; nor the expense of a conveyance drawn in an- 
ticipation of a completion of the purchase ; nor the extra costs of a 
chancery suit for compelling a spedftc pofimnaace in which the vendor 
was defeated, — in relatbn to which the Chief Justice said, ^ The filing a 
biH for enforcing a specific performance is one degree removed from a 
consequence of the contract, and the plaintiff must take the consequences 
of the suit as in other cases ;" nor for losses sustained by the pur- 
chaser in the resale of stock prepared for the estate. The expenses 
aUowed a» damagee were solicitor's costs for investigating the titie^ and 
counsel's fees thereon; also solicitor's charges for comparing the deeds in 
the abstract, and journeys for the purpose into the country ; also charges 
for searching for judgments, and other incumbrances. Interest was 
also allowed upon the deposit money. (See also Jones v. Dyke, 2 Sug. 
Vend, and Pur., App. 8. ; Clare v. Maynard, 1 Nev. & Per. 701.; 
Hopkins y, Grazebrook, 6 Bam. & C. 31., 9 Den. & R. 22.; Jarmain 
v. Egelstone, 5 Carr. & P. 172. ; JfaOeer v. Moore, 10 Bam. & Cress. 
41 6. ; Flureau v. Thomhill, vbi suprd,) 
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SPECIAL CONDITIONS OF SALE. 



Real Property. 
I, 

Where an Estate is divided and sold in Parcels* 

Should all the lots be sold, then the purchaser of the 
largest lot, in value, shall be entitled to the custody of the 
title deeds and writings in the possession of the vendor, as 
relate to all the lots, he entering into the usual covenant [a) for 
their production to every purchaser ; every such covenant to be 
prepared, and its execution obtained, by and at the expense of 
the purchaser requiring the same. Should all the lots not be 
sold, then the vendor shall retain the custody of the same 
title deeds and writings, and shall enter into a similar cove-» 
nant for their production to every purchaser. Every such 
last-mentioned covenant to be prepared by and at the expense 
of the purchaser requiring the same. 

Where only the Part of an Estate is sold^ and the remaining Part is 

retained by the Vendor. 

The vendor shall retain the title deeds and writings in his 
possession, which relate to other property besides the lot sold, 
he entering into the usual covenant for {heir production to 
the purchaser at this sale. Such covenant to be prepared, 

(a) A deed of covenant for the production of deeds ought to be in all 
cases a separate instrument from the conveyance^ as in the course of 
time the deeds covenanted to be produced may not be necessary to the 
title. Such a covenant runs with the land for the benefit of the 
purchaser, hut not for the benefit of the vendor. (^Barclay v. Ratne^ 
1 Sim. & St. 449.) 
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and its execution obtained, by and at the expense of such 
purchaser. 

Where a Purchaser buying more than One Zjot, if it be intended 
that he is not to take any of the Lots unless he can obtain all of 
them. 

And in case any purchaser shall purchase more than one 
lot (a), the contract shall be taken at law and in equity to be 
one entire contract (&), as to the whole of the lots he may 
purchase, and not as a distinct contract upon each lot 

OR, 

TTie following separate Condition : 
That if any person shall purchase two or more lots, and the 
vendor shall not make a satisfactory title agreeable with these 
conditions to either of them, the purchaser shall be at liberty 
to abandon his contract for all the lots he may have purchased 
at this sale, and shall not be compelled to complete his pur- 
chase of the other lot or lots to which the vendor shall make 
a satisfactory title. 



II. 

Limitation as to Evidences of Title, 

That the vendor shall not produce evidence of any birth, 
marriage, death, intestacy, heirship, survivorship, matter of 

n 

(a) It seems to have been a veaata questio where an estate was sold by 
auction in separate lots^ and one person purchased several of tbem, 
whether a distinct contract arose as to each, or whether there was but 
one contract as to the whole. 

(h) Lord Kenton, in Chambers v. Griffiths (1 Esp. Ca. \4Q.\ said, 
that ''when a party purchases severed lots of this description at an auction^ 
it roust be taken as an entire contract ; that is, that the several lots are 
purchased with the view of making them a joint concern. The seller 
therefore shall not, in case of any defect in his title to one part, be 
allowed to abandon that part at his pleasure, and to hold the ^purchaser 
to his bargain for the residue.'' The Court of Exchequer followed this 
doctrine in Boyer v. BlacktvaU (3 Anstr. 657*)' 
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pedigree, failure of issue, representation, identitj^ or other 
fact that shall be related or recognised in any deed shown 
upon the abstract of title of a date exceeding twenty years 
from the day of sale, except the same shall affect the title to 
the legal estate ; and in such last-mentioned ease, the vendor 
shall not produce evidence of such fact, if it be of a date 
anterior to forty years from the day of sale. 



III. 

Limitation of Tide. 

That the vendor will commence his title in the abs tracts 
with certain indentures, dated ' ; and he shall not be 

called upon to produce any prior title, and the purchaser 
shall not require the production of any deeds or writings 
mentioned or referred to in such indentures of an anterior 
date thereto, but he shall take the title prior to that date, 
such as it is* (a) 



IV, 

Aif to the Vendor being (dbwed to rescind the Contradi in ease 

of any valid Objections to the Titk. 

That in case any purchaser^ or counsel on his bebalfi shall 
raise any objection* to the title to an^ lot that are not pro- 



LoRD ISftiDON diflfered in opinion wlA Lord Kenyon, and expremed 
an opinion that Uie rule Of the latter indge wonld not be followed, 
unhss it eotdd be shewn there was an flnderstanding that the pur* 
chaser was not to take any of the lota unless he could obtain them all. 
(1 Sug. Vend, and Pur. ^93.,; Lewin v. GueH, 1 Runs. 330») 

(a) As to this condition, see Freme v. Wright, Smiihby v. HMt, 
2 My^ & Cr. 212. (See also Wihnot v. Wilkiiuim, 6 Barn. & 
Cress. 506.; Shepherd v. Keatley, 1 Cro. Mee. & Ros. 117.) 
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vided against by these conditions, and which the vendor shall 
not be able or willing to remove, and such objections shall be 

insisted upon. The vendorshallbeentitled, within , after 

such objections shall have been made by writing, signed by 
him, to rescind the contract; such writing to be left at the 
office of the solicitor for the vendor, and thenceforth this 
contract shall be void, and the vendor shall repay to the 
purchaser his deposit money and the moiety of the auction 
duty, and the purchaser shall not be entitled to interest on 
either of these sums, or to any expenses he may have incurred 
in investigating the title, or to damages. 



V. 

Copyholds. 

Where the Lands have been Part of the Waste of the Manor, 
and the Lord has made a Grant by Custom, upon which the 
Title rests. 

That the purchaser shall accept the title^ with the grant of 

the lord of the manor, dated , and the vendor shall not 

produce evidence of any immemorial custom for the lord of 
the manor to make such grant, nor shall the purchaser object 
to the title for want of such evidence; but it shall be pre- 
sumed that such a custom does exist, and the vendor shall 
not produce any prior title to such grant, nor shall the pur- 
chaser object to such prior title, (a) 

(a) II k at all times a matter of great difficulty to prove immemorial 
cmtom ; and where property^ formerly waste land of a manor^ it sold, 
thfo condition should be always introduced : withoat such a custom^ 
the grant is of no value. In Rex v. WUhy (? Man. & S. 504.), Tab 
CovBT agreed that, vnthout a custom^ the grant coidd not enure as a 
grant of copyhold by reason of the statute of Qikia Empiores (IS Ed, 1. 
0. 1.) ; neither was it a good conveyance to pass an estate of inherit- 
ance. (See Roe v. Newman, SWils. 125.; Rex v. ffomehurch, 
2 Bam. & Aid. I89. ; see also Lord Northwick v. SfkmtDoy, 5 Bos. & 
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VI. 

Identity. 

That the purchaser shall not require the vendor to identify 
the present description of any of the lots, with the description 
in the deeds relating to any such lots of more than twenty 
years' date from the day of sale, nor shall the purchaser of 
any lot object to the title thereto, by reason of the want of 
any such identity being shewn, (a) 



VII. 

Time made the Essence of the Contract 

That if either the vendor or the purchaser shall fail in ful- 
filling and performing the several conditions imposed upon 
them respectively on or before any one of the days appointed 



Pull. S^.y as to the value of such a grant where immemorial custom 
does exist.) As to ancient highways^ see Chodtitle dem, Chester v. 
AUcer, 1 Burr. 133. ; Doe dem, Pring v. Pearsey, 7 Barn. & 
Cress. 304. ; Doe dem, Barrett v. Kemp, 7 Bing. S3^» ; S. C. 2 Bing. 
N. C. 102. As to modem highways, see Rex v. Hatfield, 4 Adol. 

6 Ell. 156. As to waste lands on the sides or beds of rivers^ see 
HoOee v. Goldfinch, 2 Dow. & Ry. 3l6.; 1 Bam. & Cress. 205. 

By the stat. of Merton (20 ff. 3. c. 4.)^ the lord and any person 
seised in fee of any part of the waste may^ vaUhout a custom, approve 
portions of the waste, provided a sufficiency of common be left for the 
tenants. Approvements under this statute must be of freeholds. (See 
OJover V. Lane, 2 Term Rep. 445. ; 7 Barn. & Cress. 375.) 

(a) As to evidence of identity, see Doe dem. Strode v. Seaton, 
2 Adol. & E. 171. ; Crease v. Barrett, 1 Cro. M. & R. 919. 

As to evidence of acts of ownership^ see Doe dem. Barrett v. Kemp, 

7 Bing. Rep. 332.; Jones v. WiUiams, 2 Mee. & W. 326. ; Tyrwhitt 
V. Wynoe, 2 Bam. & Aid. 554. 
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for the purpose, then, and in any such case, and immediately 
after the expiration of the day on which such default shall be 
made by either vendor or purchaser, the contract for sale 
and purchase shall be absolutely void, and the jurisdiction of 
equity wholly barred, it being intended that time shall be 
the essence of such contract, which shall not be considered as 
voidable only at the option of the party not in default If 
such de&ult be on the part of the vendor, he shall repay to 
the purchaser his deposit, with inter^t after the rate of bL 
per cent, per annum, and all his costs and charges, fees to 
counsel, journeys, and other expenses he may have incurred 
in investigating the title. If such default be on the part of 
the purchaser, he shall forfeit his deposit to the vendor, who 
shall not be liable to pay the purchaser any costs, charges, 
damages, or expenses whatsoever, (a) 



(a) It is not Bufficient in a condition making time the essence of the 
contract to say^ ** in case the vendor cannot make a good title" (see 
Roberta v. Wyatt, 2 Taunt. 268.) ; and under a condition, as here 
framed, a purchaaer cannot elect to take the title such as it is. (See 
WiUiamt ▼. Edwards, 2 Sim. 78.) Sir John Leaoh, in Hudson v. 
Bartram (3 Madd. 440.), said that die principle waa admitted now, that 
time may he made of the essence of the contract. 

Attention should nevertheless be paid to the recent case of Maline 
v. Freeman (1838, 4Bing. N. C. 395.), which was a case of mistake, 
and where the purchaser refused to pay the auction duty, and under 
the statute 17 Geo. 3. c. 50., which enacts that in case of such refusal 
the bidding ahall be null and void to all intents and purposes, sought to 
have the contract rescinded ; but Tiin>AL C. J. said, if the contract 
was held to be void at the option of the seller, it would effect all that 
the statute reqidred. That this contract was to he void only at the 
option of the vendor. His Lordship referred to Doe dem, Bryan v. 
Banchs, 4 Bam. & Aid. 401., as analogous. So that the word void 
may only mean voidable, unless controlled by something to confine its 
x»peration. See also Reynolds v. Nelson, 6 Mad. 26. 



26 Special Canditians of Sale. 



VIIL 

Terms of Years^ 
Tltat cxm ht gat in and assigned. 

That all aasignineiits o^ and representations to, outstanding 
terms of years, shall be prepared and obtained by, and 
at the expense of, the purchaser, requiring the 8ame» and that, 
whether any such term of years, shall, or, shall not, have been 
assigned, to attend the inheritance* (a) 



(a) Sir Edward Siigden has kid it down as a general rule, in bis 
1 Vend, and Par. 454.^ that nearly all terms for years, however andent, 
and notwithstanding any adverse possession of fines, may be required by 
apurvlMMer, tobs asajgrod^^lo attend the inheriteace ; and where a term 
had once been assigned to attend tlte inhtfitaaet, ^thoi^ at a period 
Tery remote^ and it bad been ante treated as asnbsMng teim, by dfr- 
dmatioBs in the mbseqneiit deeds, that, the person, in whom it was 
vested should, stand possessed of it, in tnist, fo attend the inheritance ; a 
purchaser eonld not be advised, to permit the term to eontinue out- 
standing, because it was dear,' that it might be used against him upon 
an i^tment. Nor was it any answer to a purchaser's daim, that the 
tem has dready been recently asdgned to attend the inheritance. And 
the same rule diwid slill be acted upon, although fines are abolished, 
and the time of limitation is sfaortoned by the kte acts. The whole kw 
vpoK the assignments of terms will be fooad so clearly got up in diis 
ttsefak woii; (c 9. s. 3.), that it is anneccssary here to enlarge upon 
file subject. 

In the absence of tids condition, the vendor must be at the expense 
of showing Us title to the term, and when the term has been assigned to 
attend the purdnser, pay Sar the assignment ; but when it has noi been 
anigned to attend, the vendor must be at the expense of the assignment. 

Mr. Butler, in his notes to Co» Litt. (1 Inst. 290 b. n. 1. S.1S.), 
says, '^ It may be Idd down as a generd rule, that wherever a term has 
been raised for securing the payment of money, as the assignment of 
it by the trustee for the person, entitled to receive, to a trustee, for the 
person, obliged to pay the money, is the best possibk evidence of the 
payment of the money ; it may be reasonably required as such." 

In case a term for years has been assigned to attend the inheritance, 
if, upon a purchase, aU the deeds (as well originals as counterparts) by 
which the term was created or asdgned are delivered to the purchaser, 
and he is satisfied, that the trustee, in whom, it is there sdd to be vested, 
has made no prior asdgnment of it, and that the vendor has not charged 
the estate with any intermediate incumbrance, it is difficult to say what 
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IX. 

Terms of Years, 
That cannot be got in and assigned^ 

That a certain term of 500 years created by an indenture^ 

dated the day of , and which will be shown upon 

the abstract of title, shall be presumed to have been sur- 
rendered, (a) 



posBible use can be made of the term against him, or what good can 
be answered by requiring an alignment of it to a trustee of \m own, 
unles9 it be to Batisfy the requisitionB of those to whom he may afterwards 
have occasion to mortgage or sell the estate. 

Bat if any of the deeds respecting the term are not d^tered to the 
purchaser, or if he is not satisfied of the trustee not haring preiFlousIy 
assigned it, or of the rendor baring made no intermediate ineumbranee, 
it seems pmdent to require an actual assignment of it to a tnutee for 
him. (See Evam t. Bickn^ 6 Ves. Jun. 174. ; Martineg v. Coopsr, 3 
Russ. 198. ; Eaparte Knotty 11 Ves. jun. 609.) 

(a) Such a condition must, of course, depreciate the price of property 
ofibred for sale, because the purchaser under it runs the risk of being 
ejected and losing his money. The risk may, or may not, be of value ; 
stin it wiH exist, and the condition can only be recommended In order 
to meet the unsettied state of the ktw, upon the presumption of a sur** 
render of terms of yean that hare not been assigned to attesid the in- 
heritanee. (See Doe dem Putkmd ▼. HiUer, 1 Bam. & AM. 792* ; 
Townsend v. ChimiperMum^ 1 Younge & J. 54S. ; Doe dem. BkfdrweU 
r, Pkwmariy 2 Bam. & AdoTph. 57^*) In a note to the latter case, it 
is said that the doctrine propounded in Doe dem, Burdett ▼. WrigM (2 
B. dc A. 710.) and Doe dem, Piitksnd t. HUdery was called in question 
in die latter case by Rieharde C. B. and OrcMm B. ; and in Deardon 
r. Lord Byron, 8 Pri. 465., by Rkhetrde C. B. ; by Lord ChoneeOot 
Etdon, in The MarquU of Towneend ▼. The Biehop of Ndneiehj and in 
Hayee v. Bailey (1820), and in Cholmondeley v. Clinton, see 1 Sug. Vend. 
& Pur. .505., L<nxl Eldon again expressed a strong opinion against the 
doctrine of presuming tSie surrender of a term to attend the inheritance ;* 
and in Aepinaff r, Kempson, 2 Jac. & Walk. 1^8., the same leamed 
person, speaking of the case of Doe v. Hilder, said, " I have no hesi- 
tation in declaring that I would not have directed a jury to presume 
a surrender of the term in that case ; and for the safety of the titles to 
tfie landed estates in this country, I think it right to declare lliat I do 
not concur in the doctrine laid down in that case." (See 1 Sug. Vend, 
snd Pur. 508.) 
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X. 

Leasehold Property. 

The conditions for the sale of freehold property will also 
apply to the sale of leasehold property, looking only to the 
difference of tenure ; the following conditions should also be 
added. 

That the purchaser shall accept an assignment of the lease 
without requiring the lessor's title ; nor shall he be at liberty 
to raise or make any objection thereto by reason of any 
investigation h^ may voluntarily make into such title at his 
own risk and expense, (a) 



(a) It was formerly doubted, whether the vendor of a lease, without this 
condition, could be called upon, to produce the lessor's title ; and, like 
many other legal questions, the douht, even at this day, is very far from 
heing removed. There is no settled doctrine that shall govern such a 
question, although there are numerous decisions upon it, which will be 
found in Sir Edward Sugden's Vend. & Pur. vol. i. ch. 7* It is said, 
that Purvis y.Rayer 9 Price, 515. (£xch.), settled the question, and 
decided, that a vendor wis bound to show the lessor's tide. In that 
case, the lease was from a corporation ; but in a case at law (jGeorge v. 
Pritchard, 1 Ry. & Moo. 4170> Abbott C. J. held, that, unless by ex- 
press stipulation, a vendor of a lease is not bound to produce his land- 
lord's title : the cases the other way, are only cases in Equity ; and 
though, it may be true, that a vendor, cannot compel a specific per- 
formance, without showing his landlord's title, still, in a court of law, 
the purchaser cannot recover his d^yosity on that ground, without express 
contract ; and in opposition to this Sir £dward Sugden cites a case in a 
note to his 1 Vend. & Pur. 335. {Saltoun v. Phillips, before Zjord EUen^ 
borough), where a purchaser did recover his deposit, because, the seller 
claimed his lease, subject to incumbrances, and had stated, that he claimed 
it, subject only to ground-rent, although, he had not undertaken to pro- 
duce the lessor s title. 

The fair and reasonable construction put upon this condition, by Bayley 
J., is, that the purchaser shall not be at liberty to raise any objection to 
the lessor's title {^Spratt v. J^ery, 10 Bam. & Cress. 249-) ; and in 
the same case, Pahke J. said, there can be no doubt, that die vendor 
of a lease unconditionally undertakes to give a good title, but every 
person may enter into a qualified contract; that the plaintiff con- 
tracted not to require the lessor's title, and yet contended, that he was 
nevertheless at liberty to object to the lessor^s title ; but this is an un- 
reasonable construction, and cannot be sustained. Against this is the 



special Conditions of Sale. 29. 

judgment of Lard Lyndhurst C. B. (Ex. PL), in Shepherd v. Keatley- 
(1 Cro. Mee. & Rob. 1 170» ^^ which his Lorddiip said *' the whole case 
depended upon the construction of the words *' shall not he ohliged to 
produce the lessor's title ; " and it seems to me, that those words mean 
nothing more^ than, that there shall he no obligation upon the vendor to 
produce^ for the satisfaction of the purchaser, any evidence of ttie lessor s 
title, huty that they do not preclude the purchaser from taking any ob- 
jections, derived from another source to the validity of that title. It is 
frequently a matter of great inconvenience to produce evidence of the 
landlord's title ; and from this inconvenience the clause in question pro^ 
iects him. Of Spratt v. Jefery it is sufficient to say that the words of 
the clause, in that case, are very distinguishable from those in the pre- 
sent. The construction put by the Court upon the words there used 
was, that they operated as a waiver of the objection ; but there is no- 
thing to show that the parties in the present case had any intention of 
the kind. The other judges concurred. 'Aldebson B. added, that 
SpraU V. Jeffery was a case, not merely of a waiver of producing the 
lessor's title, but a waiver of that tide altogether. The not being 
obliged to produce the lessor s title, merely confers upon the vendor the 
power of enforcing the contract, without producing or giving evidence 
of that title ; but that expression cannot prevent the purchaser from 
taking objections discovered by himself. 

The words of the agreement in Spratt v. Jeffery were, " And the said 
Wro. Spratt doth hereby agree to accept a proper assignment of the said 
leases and premises, as above described, withatU requiring the lessor 9 . 
titleJ' 

The condition of sale (by auction), in Shepherd v. Keatley, was,'^ That 
the vendor should deliver an abstract of the lease and of the subse- 
quent title under which the leasehold lots are held, but shall not be 
obliged to produce the lessor's title" 

The first part of this condition wiU not preclude a purchaser from 
investigating the title, if he can get at it, and to insist upon any ob- 
jections to it that he can maintain ; it is, therefore, ad^jsable to intro- 
duce the latter part of this condition, by which the purchaser must take 
such a title as the vendor has to sell, but equity will not lend its aid 
against a purchaser, where the nature of the title has been misrepre- 
sented, as was the case in Purvis v. Rayer> Sir John Lkaoh, V.-C, 
in Freme v. Wright (4 Mad. 364,^, said, ^' Every person who proposes 
an estate for sale, idthout qualification, asserts, in fact, that it is his to 
sell, and, consequently, that he has a good title ; but a vendor, if he 
thinks fit, may stipulate for the sale of an estate with such title only as 
he happens to have." 

Lord Eldon said, that a vendor cannot demand a specific perform- 
ance, if the purchaser can shew that the title to the freehold is not good, 
or that there are any incumbrances on it. ( While v. Foljambe, 1 1 Ves. 
jun. 337. ; Deverell v. Lord Bolton, 18 Id. 505.) 

Sir Edward Sugden says there can be no inconvenience in esta^ 
blishing the purchaser's right to call for the freehold title, for the 
vendor has it in his power to prevent the claim by an express stipu- 
lation. 

In a recent case, all the authorities upon this question were con» 
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Buknd by Lorn Dknmak^ in tibe court of King's Bendi (in Swier t, 
Drokty 5 Barn. & Adolph. 992-)^ where the question was^ whether a 
ktflee in poaKsnon, who contracts in general terms to assign his lease, 
can he called apon by the proposed assigiiee to shew that the lessor 
had a good title to demur. Lobd Dbmmak said, <' however the pto« 
position majf have been doubted in former times, the obserrations of 
Lord Ekkm, in White t. Fo^a$nbe, and in DeoereB y. Lord BoUon, and 
af SHr Wm. Ormt, in Fildet y. Hooker (2 Mer. 4&4i.), certainly went far 
to decide it in the affirmative, though the judgment in each case, pro- 
ceeded upon saother ground. But in the case of Purwe v, Rayer, 
Lord Chief Baron Richards, after great conaiderati(m, and evidently after 
consultation with Lord Eldon, held that the purchaser of the residue of 
a term for yean from a vendor in possession had a right to call for the 
lesaor^s title. All these were cases in equity, ariaing on bills for 8pe« 
cific pcrfoimanee, and Lord Eldon, and more particularly Sir W. Grant, 
bodi advert to the possibility of a distinctbn between them and actiona 
for damage, to be recovered at law for breach of contract. We cannot, 
however, help thinking, that the opinions of these eminent judges, and 
the deckionfl, ei|iecially that of Purvis v. JEtayery are authorities upon 
the general question, whether it arise in a court of law or equity ; and 
that the true ffround of refusing rektf, by a specific performance in these 
cases is, that the vendor, by his contract, was bound to make out a good 
title in aU respects to die subject agreed to be sold, including the right 
of the ksior to demUe, and that he had not done so. If that is his 
contract, he must equally ital in a court of law, unkss he can prove a 
performance of it on his part And no reason occurs to us, why, as 
the courts of law and of equity would put the same construction on a 
contract for the sale of a freehold estate, they should do otherwise in 
respect of a contract for aale of a leasehold. The cases at law have not 
been numerous on the subject of contracts to grant or sell leases* That 
of OwUHm V. Stone {9 Price, 488.) waa disposed of, before the subject 
was so much considered as it has since been in the cases in equity. 
Besides, the points actually decided were, first, that on a contract to 
grant a lease, there is no engi^^ement necessarily arising by implication 
of law that the lessor had sufficient power to grant such a lease, and 
should show a good title : for the Court arrested the judgment, on the 
ground, that it wss not a good breach of an agreement, to grant a lease 
to state, that the defendant had not shown, and had not sufficient title ; 
and the second point decided was, that these was no contract implied, in 
point of foct to deliver an i^tract of title, on an i^reement to grant a 
lease. In Temple v. Brown (6 Taunt. 60.), the question arose as to 
the latter point, but cannot be considered as having been decided by it. 
In Oeorge v. Pritokard, on an agreement in general terms to sell an 
existing lease, Ijord limterden was of opinion, that no contract to make 
out a complete title could be implied, and that the vendor, uiOikout an 
exfreos stipulation, was not bound to produce his lessors title, and he 
considered the eases in equity, as decided, merely, that a vendor on a 
hill ibr a specific performance, could not compel a purchaser to take a 
lease without showing the lessor's title. On the other hand, there is a 
decision of Lord EBenborough (3 Campb. 451.)^ which appears by no 
-anana vnwordiy of consideration. In an action for work and labour 
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brought by Mr. Denew, the auctioneer^ against Mr. Deyerell^ the pkuntiff 
in the chancery suit against Lord Bolton, above referred to, the defence 
was negligence in conducting the sale ; several -witnesses proved it to 
have been long the comtant usage of auctioneers employed to sell lease- 
hold property to insert a proviso in the particulars that the vendor shaU 
not he called upon to show his lessor's title. The jury found a verdict for 
the defendant, with hia Lordship's full approbation. He thought the 
plaintiff guilty of gross n^ligence, in not adhering to the practice which 
he obaerved had very properly sprung up among auctioneers to insert 
such a proviso. We have therefore that learned judge's opinion of the 
reasonableness of Ae practice, and the fact, &at it has prevailed in the 
ordinary eourae of bu^ess, which is aferong to show the general under^ 
standing^ that a vendor is bound to make out a good title in all respects, 
upon the sale of a leasehold, unless the contrary be expressed. For 
the reasons above given, we come to the conclusion that, unless 
tfiere be a stipvlatioa to the contrary, there is in every eontittct for the 
sale of a lease, an implied undertaking to make out Uie lessor's title to 
demise, as wdl of that of the vendor to the lease itself ; which implied 
undertaking is available at law as well as in equity ; and we cannot 
adopt the distinction acted upon in Oeorge v. Pritchard. 

It was, however, contended that, admitting the general doctrine, the 
terms of the instrument, in this case (as in that of Sprait v. J^erg), 
showed that both parties intended to waive the question of title, and 
that this wss to be inferred from the short reridue of the term, tiie 
small value of the property, and the absence of any premium fbr die 
lease. From these drcumstances, and from the agreement " to take 
the lease and fixtures as per list," we might think it very probable that 
the contracting parties never thought of the title. But this cannot be 
stated higher than as a very probable conjecture ; and it would be dan. 
gerous to defeat the general rule by speculations on the possible inten- 
tion of the parties. It follows that the purchaser had a right to csU for 
proof of the lessor's title before he parted with his money ; and as no 
title was shown, this action for refusing to complete the purchase cannot 
be maintained. See also post, pp. 55. n. (a) 73, n. (s). 
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XL 

Where the Property is held hy an Underlease, (a) 

That the purchaser shall accept an assignment of the 
underlease, by which the vendor holds the property, widiout 
requiring the title of the grantor of such lease, or of the 
original lessor of the same property, nor shall the purchaser 
raise any objection to the title by means of any investigation 
he may voluntarily make of any title to such property, prion 
to the date of the underlease. 



(a) A party who enters into an agreement for an underlease without 
enquiring into the covenants of the original lease^ has constructive 
notice of all U9ual covenants in that lease ; but whether he is to he 
considered, under such circumstances, as having constructive notice of 
unvL^ucA covenants, such as a covenant in restraint of particular trades^ 
has never heen decided. (See FligU v. Barton, 3 Mylne & K. 282.) 
Sir John Leach, in Cossery, CoUingi (Id. 28?.)^ ^^ {tuit, prima facie, 
a man who agrees to take an underlease, must know, that he is to be 
bound by all the covenants contained in the original lease, because it is 
the duty of the purchaser to inform himself of those covenants. 

Without this condition, a purchaser would be entitled to call not 
only for the lessor's title, but also, for the title of the grantor of the 
underlease. Very great care should be taken in preparing the particulars 
of sale of leasehold property, to see that they do not state too much ; 
either all the covenants should be particularly stated, or none of them ; 
and if it be intended to insert in the particulars that the lease is subject 
to U9ual covenants, it should be seen that the lease does in fact contain 
only usuaJ covenant^, in the strictly legal sense of those words. Lord 
Eldon observed, that parties when they enter into agreements, should 
explain their meaning in clear and express terms, and the terms of the 
agreement must not be left to inference or conjecture. 
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XII. 

That the production by the vendor of his receipt for rent 

to the day of shall be deemed sufficient 

evidence that all the covenants in the lease, on the part of 
the lessee, have been duly observed up to that time, and no 
objection shall be made by the purchaser in respect of the 
breach of any covenant cqntained in this lease. 



XIIL 

Leaseholds. 

Sold in Lots held under one Lease, (a) 

That the several lots are held under one lease for the term 

of years, at the yearly rent o( £ -. That the 

largest purchaser shall, in case all the lots be sold, have an 
assignment of such lease, subject to that rent, and shall grant 



(a) An important objection to property of this nature exists^ in. 
asmuch as the purchaser can have no protection against his being 
evicted by the default of some other person holding under the same 
title. The breach by any one of such purchasers of a covenant wiU, as 
regards the lessor^ be a breach by all ; he may re-enter upon the whole 
property demised by the original lease. (See Waiter v. Maunde, 1 Jac 
& Walk. 18h; CurtU v. Sfitty, 1 Bing. N. C. 756.) It is difficult 
to say what is the best mode of securing each purchaser as far as may 
be ; the plan here suggested appears to be the roost safe, and a pur- 
chaser with such conditions cannot object to the title by reason of the 
entire rent of all the lots running over his lot, although there is a 
proviso for re-entry* on nonpayment of rent in the original lease. 
( Walter v. Maunde ; see also Capamajor v. Strode, 2 Swanst. d47*> 
1 Wils. Cb. Ca. 428. ; Warren v. Richardem, 1 Yoonge, 1.) 

• IJac. & Walk. 181. 

VOL, III. D 
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under-leases to the several other purchasers for the whole 
term therein, wanting seven days, at the rents stated for each 
lot in the particulars, subject to all the covenants, conditions, 
provisoes, and agreements as are contained in the lease so to 
be assigned to him, and in particular a proviso for re-entry 
in case the rent to be secured by every such under-lease 
shall be in arrear for twenty-one days ; and in case any lots 
shall remain unsold, the vendor shall retain the original lease 
and the legal estate therein, and grant, in like manner, under- 
leases to the several purchasers, as is here prescribed for the 
largest purchaser in the event of all the lots being sold. 



XIV. 

That every purchaser to whom an underlease is to be 
granted under the last condition shall accept such under- 
lease, and shall execute a counterpart thereof, and shall have 
a covenant for quiet enjoyment from the largest purchaser, 
or the vendor, as the case may be, in granting the under- 
lease ; every such underlease and counterpart to be prepared 
by and at the expense of the several purchasers, according to 
a draft produced at the time of sale. 



XV. 

That in case all the lots be sold, the largest purchaser 
shall have the custody of the original lease, and all deeds, 
writings, and evidences of title relating thereto, and shall 
enter into a covenant with such and so many of the other 
purchasers as shall require the s^me, for their production in 
the usual manner ; and in case all the lots should not be sold, 
then the vendor shall retain the custody of the original lease, 
and all deeds, writings, and evidences of title thereto, and 
shall enter into the like covenant with every purchaser 
requiring the same, for their production. Every such deed 
of covenant to be prepared by and at the expense of the 
purchaser requiring the same» 
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XVI. 

Where cat Estate for Life is sold. 

That in case the vendor (or teruznt for life^ if he is not the 

vendor) should happen to die before the day of , 

this contract shall be void at law and in equity, and the pur- 
chaser shall not be compelled to complete the same, and shall 
be entitled to have his deposit returned, but without in- 
terest or expenses of investigating the title^ or any other 
charges whatsoever, (a) 



XVII. 

Where the Estate is held under a Renewable Lease for one or 

more Lives. 

That the purchaser shall have an assignment of the sub- 
sisting lease, without requiring the prior title legal or equit- 
able ; nor shall he be entitled to raise any ohgection to such 
prior tide, legal or equitable, by reason of any investigation 
he may voluntarily make ; nor shall be be entitled to require 



(a) A purchaser in eqijity is considerBd the owner of the estate he may 
have purchased ; he is entitled to all benefits that may accrue to it ; and 
he is^ consequently^ liable to all losses that may happen to it ; — at all 
events^ this is said to be the doctrine at the present day ; if^ therefore^ 
the life drops before the purchaser shall have completed his purchase, he 
must, nevertheless, in the absence of this condition, pay the purchase- 
money. See Stint v. Bailey, 2 P. Wms. 220. for the old doctrine 
(1724), which was to the contrary, and for the modem doctrine see 
Paine v. Miller (by Lord Eldon), 6 Ves. Jun. 349. ; see also 1 Sug. 
Vend. & Fur. 278. ; and at law, see Mead v. Davison, 8 AdoL 8z £11. 
SOS. ; so where an annuity was purchased, and the life dropped, a 
specific performance was nevertheless decreed against the purchaser, 
Xenney v. Wexham, 6 Mad. S55. 

I) 2 
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evidence of the ages of the persons for whose lives the lease 
is granted, nor to raise any objection by reason of any mis- 
statement of their ages in the particular, the vendor believing 
the statement to be correct. 



XVIIL 

That in case any or either of tlie persons for whose lives 

the lease is granted shall die before the day of , or 

before the conveyance is executed according to the — con- 
dition, such casualty shall not vacate the sale, but the pur- 
chaser shall complete the purchase, and pay the residue of 
the purchase-money to the vendor, according to the condition 
of sale, as if no such event had happened, (a) 



(a) These ooDditioiu should neyer be omitted upon sales of renewable 
leaseholds. Whether there is^ or is not^ any just foundation, for the prac- 
tice that has sprung up^ making such a title unmarketable, if all the sur- 
rendered leaaes to the most remote period, be not produced^ it is not within 
the scope of this work to inquire. When the church, or public bodies, 
are the grantors, the old leases are in all cases required to be surrendered 
upon granting a new lease^ and are never again seen ; hence the impos- 
sibility, in such cases^ of producing what is termed a marketable title to 
renewable leaseholds, and which a vendor, in the absence of this con- 
dition^ must produce : Coppin y. Femyhough (2 Bro. C. C. 291 •) is con- 
sidered to be the case that established the practice. Sir Edward Sugden 
says, that a title depending upon the subsisting lease and subsequent 
instruments^ it is impossible for a purchaser to accept, however willing 
he may be. (1 Vend. & Pur. S38. ; see also Id. 280.) 
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XIX. 



Sales by Trustees. 



That the vendors are trustees for sale, and shall not be 
required to enter into any other covenant fen* the title than 
that they have not incumbered the property ; and the cestui que 
trusts shall not be required to join in the conveyance. 



XX, 

Where JHmber^ S^c. is sold with the Estate,) (a) 

That the purchaser shall pay for the timber, timber-like 
trees, and tellers, down to \s, per stick inclusive ; and for 
the underwoods, plantations, fallows, ploughings, seedlings^ 
dressings, and manure, according to a valuation to be made 
thereof respectively, at his expense, by two persons, one to be 
appointed by the vendor, the other by the purchaser, or, in 
case of their differing, by a third person, to be named by 
them, as umpire, whose decision shall be final. The valuers to be 
named on the day of sale, and the valuation shall be made by 

them on or before the — — day of ; and in case of dispute 

the valuation of the umpire shall be made on or before the 
day fixed for completing the purchase of the estate. The 
valuation to be made according to the custom of the country, 
and the amount paid to the vendor at the time of completing 
the purchase of the estate, and before the execution of the 
conveyance thereof. 



(a) In maklDg a condition for the sale of timber^ it should be specific. 
The verbal declarations of an auctioneer are inadmissible in eyidenoe at 
law or in equity. In Jenkinson v. Pepys (6 Ves. Jun. 350.)^ tbe pur- 
chaser refused to pay for plantation or underwood^ although the auc- 

D 8 
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XXl. 

Where Farming Stock on Farms in hand is sold with the Estate. 

That the purchaser shall take (or have the option of taking) 
the farming stock on the farms in handle according to a valu* 
ation to be made, at his expense, by two persons, one to be 
chosen by the vendor, the other by the purchaser (as in 
CJondition XX). 



XXII. 

Where the Farms are let to Tenants at Willj and of which 
possession is to be given to the Purchaser y 

The vendor reserves for the tenants of the &rm8 let the 
use of their farm buildings Until ^e < ■ ■ ■ day of • 



lioneer declared at the sale that he waa only to sell the land, alid that 
every thing growing upon it must be paid for. The conditions of sale 
specifying only ** timber and timber-like trees, " and there was a 
large underwood upon the estate^ the Court of Eschequer refused to re- 
ceive the evidenoeof the auctioneer aa adraisBible. (See Clowss v. Higginmm, 
1 Ves. & B. 524.) 

As to trees^ though not strictly timber^ yet considered so according to 
the cdstom of the country^ that a pfurchaaer shdl pay for^ see Ihike of 
Chandas v. Talbot, 2 P. Wms. 601.; Auhrey v. FMer, 10 East, 446.; 
Rai^itt V. Raikes, Woodf., L. & T. 

Interest upon the value of timber will commence from the time oi the 
valuation. 

Tbebt O. J. held that a sak of growing timber might be made by 
parol, because it was but a bare chattel, consequently was not within 
the Statute of Frauds. (Anon. 1 Lord Raym. 182.; see Hob. 173.; 
1 Atk. 175. ; but see Cro^ v. Wadwarth, 6 East, 602, said to over- 
rule that di4Jtum; see also Parker v. Stanikmd, 11 East, 362. ; Wad- 
dington v. Bristow, 2 Boa. & Pi^ 452., 2 Taunt. 41.; Mayfield 
V. Wadsiey, 3 Bam. & Cress. 357. ; Smithy. Surmar^ 9 Id. 561., 4 Man. 
& Ry. 455. ; Evansy. Roberts, 5 ixm. & Cresa. 829., 8 Dow. & Ry. 1 1 ; 
Emerson v. JTae/M, 2 Taunt. 38. ; Warwi^ v. Rrucs, 2 Mau. & S. 205.; 
MajifiM V. Wadsley.) 
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XXIII. 

Where Fixtures or Household Goode are sold voiih the Estate. 

That die purchaser shall pay for the fixtures (or house- 
hold fomitiire) ; an inventory whereof shall be produced at 
the time of sale, according to a valuation to be made thereof 
at his expense, by two appraisers, one to be appointed by the 
vendor, the other by the purchaser, or, in case of their dif- 
fering, by a third person, to be named by them, as umpire, 
whose decision shall be final. The appraisers to be named 
on the day of sale. The valuation shall be made by them on 

or before the day of ; and in case of dispute, the 

valuation of the umpire shall be made on or before the day 
fixed for completing the purchase of the estate. The amount 
of the appraisement to be paid to the vendor at the time of 
completing the purchase of the estate, and before the execu- 
tion of the conveyance thereof. The inventory shall be signed 
by the purchaser at the time of sale, and shall be binding 
upon him as to the fixtures (or household furniture) he is to 
purchase, without any question being afterwards raised 
thereon by the appraisers or their umpire, as to the right of 
the purchaser taking any article therein specified, (a) 



(a) The price offixtuies cannot be recoverd under s declaration forgoods 
sold and deUvered. In Lee v. Riedon (7 Taunt 188. ), Gibbs C. J. 
said^ibat whatever is fixed cannot be severed. The right between landlord 
and tenant does not altogether depend upon this principle, that the arti-> 
cles continue in the atate ^ chattels. Many of these articles, though 
originally goods and chattels, yet, when affixed by a tenant to the free- 
hoU, oeaae to be goods and diattels^ by beooming part of the freehold ; 
and though it is in his power to reduce them to the state of goods and 
chattels again, by severing them during his term, yet, until they are 
seveced, tfaey are a part of the freehold]; as wainscots screwed to the waU ; 
trees in a nuraery-gronnd; which, when severed, are chattels, but standing, 
are part of the freehold ; certain grates, and the like. And unless the lessee 
uses, daring the term, his contiiiuing privilege to sever them, he cannot 
afterwards do it ; and it never, his Lordship believed, was heard of, that 
trover conldbe aflerwardsbroi;^ Lord SSllxnbpeough's ju(]|gment,in 

D 4 



40 Special Conditions of Sale* 



XXIV. 

Where the Deposit Money U to be laid out in Exchequer BiUi. 

iTo be added to the third conditiony ante, p. 6.] 
Such deposit to be laid out in exchequer bills [or as the 
case may be\ and lodged in the Bank of England in the joint 
names of the vendor and purchaser ; and the purchaser shall 
sign an agreement for payment of the remainder to the vendor 
(as in the third condition), and the deposit and interest to 
be transferred and paid to the vendor. 



XXV. 



Reversions, (a) 



Any of the foregoing conditions will apply also to reversions^ 
according to the nature of the property intended for sale, real 
or personal. 



Nutt V. Butter f 5 Esp. 176., he apprehended, proceeded upon tfaig 
principle. Felony cannot be committed of these things ; for if a thief 
severs a copper and instantly carries it off, it is no felony at common law. 
If, indeed, he lets it remain after it is severed any time, then the removal 
of it becomes a felony, if he comes back and takes it ; and so of a tree 
which has been some time severed. The same doctrine was ruled by Lord 
Ellenborough, in Nutt v. Butter, (See Elwee v. Jfaioe, S East, 36. ; 
Horn T.Baker, 9 East, 215.; ewparte Quincey, 1 Atk. 478. ; Cdegrave 
V. Diaa Santos, 2 Bam. & Cress. 76., 3 Dow. Sc Ry. 255. ; Lees v. 
Riddon, 7 Taunt. 188. ; Robineon v. Anderton, Peake's Ca. 94. ; Lyde 
V. RuBseU, 1 Bam. & Adol. 394. ; 4 Id. 655., 5 Id. GlZ5. ; Avery v. 
Cheslyn, 5 Nev. & M. 372. ; 3 Adol. & Ellis, 75. ; 1 Har. & Wol. 
283. ; LongstaffT. Meagoe, 2 Adol. & Ellis, I67.; Haiieny. Runder, 
1 Cromp. M. & R. 266.) 

(a) See Addit v. Campbell, 2 Legal Guide> 72. 
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The particulaTs of a reversion intended for sale, should be 
prepared with great attention, to their being correct, and not 
stating, either too much, or too little. In Liuxu v. Bond 
(2 Keen, 136.), the particulars stated ^^ reversion to 1000/. 
principal money. The particulars and conditions of sale of 
the reversion to the principal sum of 10002., being a legacy 
under a will, and receivable upon the death of a lady aged 
68 years, which will be sold," &c. 

The above legacy is part of the sum of 20,0002., principal 
money, invested in the 3/. per cent, consols. The defendant 
became the purchaser, at 310/.; and at the death of the 
tenant for life, the value of the stock had so increased as 
to make the value of the 10002. bought by the defendant of 
considerable increase in amount; and it was held by Lord 
Langdale that he was entitled to the value of the 100021 
principal money in its state of investment 



XXVI. 
Life Policies of Assurance. 

Any of the preceding conditions relating to personal pro- 
perty will also apply to the sale of life policies of assurance. 

The care to be observed in sales and purchases of these 
sort of securities is, to see that the vendor has an interest in 
the life assured under the statute 14 Geo. 3. c. 48.9 which 
requires a pecuniary interest to make the policy available. In 
Godsall V. Boldero (9 East, 27.) and Barber v. Morris (2 Mood, 
and Rob. 6.), where an annuity, for which the policy had been 
effected, was redeemed, and the policy afterwards sold by 
auction. Lord Tenterden C. J. said, ^^ It is true that, in 
point of law, after the annuity was redeemed, the defendant 
had no ingurable interest, and the payment of the policy could 
not be enforced. But though the law would not compel such 
payment, there may be good reason for expecting that it 
would really be paid." In fact, it appears to be the practice 
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of the office to pay such policies; and his Lordship said, that 
Barber the purchaser (an attorney) must have seen that the 
policy was upon the life of a third person, and might have 
asked, if he had thought it of importance, what interest there 
was to insure. See also AMey v. AMey^ 3 Sim* 149.; 
Halfcrd t. Kyrner^ 10 Barn. & Cress. 724. 



XXVII. 

Judicial Sales. 

Any of the foregoing conditions may be applied, according 
to the nature of the property intended for sale, varying the 
condition for delivering the abstract of title to the time of the 
purchaser confirming his report of purchase, and omitting any 
condition for payment of a deposit, if it be so intended ; but 
if not, such a condition may be inserted, and the deposit and 
its investment will be governed by the same rules as in ordi- 
nary cases. Add also the following conditions : 



That each purchaser shall, at his own expense, obtain and 
confirm the master's report of his purchase, and procure an 
order for the payment of the purchase-money into the Bank 
of England in trust in this cause, and shall pay into that 
bank such purchase-money accordingly, on or before the- 

day of next; from which day he diall be entitled to the 

rents and profits, and up to which time all outgoings shall be 
cleared to him ; but if, from any circumstance, the pordbase- 
money of any lot shall not be so paid in on or before the last- 
mentioned day, the purchaser shall pay interest thereon, at 
the rate of 4Z. per cent, per annum, from that day until the 
time of payment. 

Tliat if any purchaser shall require the decree, or any of 
the proceedings in the suit, to be enrolled, the same shall be 
done at his expense. 
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That if any error or mistatement shall be discovered in 
partictdar of the description of the premises, or of the in- 
terest of the vendors therein or otherwise, the same (if capar 
ble of compensation) shall not vitiate the sale, but a reasonable 
compensation shall be made or allowed, either way, to be 
settled by the master, to whom the cause is referred, in case 
the parties should differ about the same. 

This being a sale under a decree of the High C!ourt of 
Chancery, no auction duty or deposit is payable, and the fees 
upon the sale will be paid out of the estate. 

For the practice and proceedings in these sales, see 1 Sug. 
Yen. and Pur. 55, 56. ; and as to such sales by an audianeer 
in the country, see Thompson v. Hodgson^ 2 Younge & 
Cole, 311. ; and where a good title is not shewn, see Reynolds 
V Blahe^ 2 Sim. & Stu. 117.; AU.^Oen. v. Corporation of 
Newark^ 8 Sim. 71. ; Smith v. NeUon^ 2 Sim & Stu. 557. 

These sales are out of the Statute of Frauds. (See Att.- 
Gen. v. Day^ 1 Ves. 218., 12 Ves. Jun. 472.) 
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AGREEMENTS. 



I. 



J^To be signed by the AucHaneer.'] 

I DO hereby acknowledge that A. B. has been this day 

declared the purchaser of ■ of the , described 

in the annexed particular, at the price of *i^ — j and that he 

has paid me ^ as a deposit and in part payment thereof, 

and also ^ for one moiety of the auction duty ; and I 

do hereby agree that the vendor shall, on his part, fulfil all 
the conditions of sale hereunto annexed. 

■ day of 

C. D. {Ae auctioneer). 



Witness 



Cr. 



Purchase-money . . . jf 00 00 00 
Moiety of auction duty . 00 00 00 

<^00 00 00 

By cash for deposit money, 
and moiety of auction 
duty 00 00 00 

Balance to be paid by the 

purchaser ... if 00 00 00 



IL 



[ Tb fte signed by the Purchaser after Sak.'] 

I [the purchaser] do hereby acknowledge that I have this 
day purchased, by public auction, the — — — described in 
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the annexed particulars, for the sum of ^ ^ and have 
paid to the auctioneer ^— , as a deposit and in part pay- 
ment thereof; and also j€ , for one moiety of the auction 

duty ; and I do hereby agree to fulfil, on my part, all the 
conditions of sale hereunto annexed, and to pay the remainder 
of the purchase-money, being j^ ■ , unto the vendor on or 
before the day of 



Witness. 



day of 

A. B. {purchaser). 



Purchase-money j£^00 00 00 

Moiety of auction duty 00 00 00 

j^OO 00 00 

Paid deposit and moiety of auction duty 00 00 00 

Balance to be paid to the vendor . . ^00 00 00 



III. 



I [the purchaser] do hereby acknowledge that I have this 
day purchased, by public auction, the — — — described in 
the annexed particulars, for the sum of ^-^^ — , and have 
paid down the sum of ^ , as a deposit and in part pay- 
ment thereof; which deposit has been laid out in exchequer 
bills, and lodged in the Bank of England in the joint names 
of myself and the vendor, conformably to the ■ con- 
dition ; and I do hereby agree to fulfil, on my part, all the 
conditions of sale hereunto annexed, and to pay the remain- 
der of the purchase-money, being ^ , unto the vendor, on 

or before the day of—- ; and to sign an order for the 

delivery and transfer of the said exchequer bills to the vendor 
at the same time, upon having a proper conveyance made to 
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ine» with a good title to the estate^ according to the said con- 
ditions of sale. 

' ■ ■ day of' 
Witness A. B. 

Purchase money ^00 00 00 

Moiety of auction duty 00 00 00 

^00 00 00 
Paid deposit and moiety of auction duty 00 00 00 

Balance to be paid to the vendor . . ^00 00 00(a) 



(a) It it absolutely necessary tbat^ immediately after a sale by auction, an 
agreement should be signed by the auctioneer, on behalf of the vendor, 
and also by the purchaser. Sales by auction are cr art not within the 
Statute of Frauds. Some judges (in former days) were of opinion that 
they are not within the statute, because the solemnity of that kind of 
sale precludes all perjury as to the fact itself of sale, while modem judges 
have ruled the contrary; and, therefore, if a bill be brought against a 
person who signed an agreement, he will be bound by it, although the 
other party did not sign it, as the agreement is signed by the person to 
be charged ; hence the necessity for a written agreement. (See AUen ▼. 
Bennetty S Taunt. l69v ^ East, 16.) The receipt by the auctioneer for 
the deposit money, when it refers to, and, as is mostly the case, is annexed 
to the particulars of sale, amoimts to a valid agreement on the part of 
the vendor, within the statute. (See Bktydon v. Bradbear, 12 Ves. Jun. 
466. ; Coles v. Trecothick, 9 Id. 234.) 

In Walker v. Constable (2 Esp. Ca. 659)> which was a special action 
on the case, of an estate sold at auction, by a purchaser, to reco?er his 
deposit money, interest, and expenses of investigating the tide, £ter 
C. J. held that the foundation of the action was the contract for the sale 
of the premises, which, in order to be valid, the statute required that it 
should be in writing. The case of Simon v. Ifotivos (3 Burr. 9^1*) 
did not apply ; that was a case on the sale of chattels. It arises under 
a distinct clause of this statute. This was a question on the sale of 
lands, and was not governed by that case ; and he was of opinion that such 
contract was void, if there were no note in writing of it produced. It was 
contended that, the contract being abandoned, parol evidence of it might 
be gone into; but his Lordship held that its existence and the terms of it 
must be proved before it could be found to be abandoned; and upon that 
it was sufficient to say, that, being in writing, the instrument itself must 
be produced, and parol evidence of it was inadmissible The Court 
afterwards agreed with this opinion. 

On general principles of policy, the act of the agent ought to bind the 
principal, because it must be taken for granted that the principal knows 
whatever the agent knows; per J. Ashurst, Fitzberbert v. Mather, 
1 T. Rep. l6. (See Doe v. Martin, 4 T. R. Sg.) It haa, however^ 
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IV. 
Agreement for Saub of an Estate, consisting of a Freehold 

Manor, map' 

Manor J Mansiont Farmsy Farming Stocky Timber^ S^c. sion, farms, 
by PRIVATE Contract, after it had been pU up far Sale ^",f ^ 
bg public Auction^ with reference to the Conditions of Sale. 

AN AGREEMENT made and entered into the day Pwties. 

of 9 bet^'een A. B. [the vendor^ of, &c., for himself, his 

heirs, executors and administrators (a), of the one part, and 
C. D. {the purchaser"] of, &e., for himself, his heirs, execu- 
tors and administrators, of the other part. 

The said [vendor'] in consideration of j6 , to be paid to Purchaie 

him by the said [purchaser]^ at the time hereinafter expressed, ™° 
and also in consideration of such sum as the timber, under- 
wood, fallows, ploughings, seedings, dressings, and manure, 

been decided that the auctioneer is not the agent of the purchaser upon 
a sale by auction of estates, so as to bind him^ by writing down the terms 
of tbe contract (see IS Ves. Jun. 456. 473. ; Buckmaster v. Harrop, 
7 Id. 341. ; Coles y. TVeco^tc^, ant^) ; whlk, on the contrary, it has also 
been decided that he is the agent. (See Emmerson v. Helis, 2 Taunt. 
38. ; White y. Procter, 4 Taunt. 209* ; hut see also Kemys v. Procter, 
3 Ves. Sc B. 57., 1 Jac & Walk. 350. But in Kemys v. Procter, 
although Sir Wm. Gbaut M. R. adhered to the doctrine ruled by these 
cases, he expressed his opinion, that an auctioneer was not the agent of 
both parties. 

jAJ] judicial sales are out of the statute ; although the purchaser should 
not ngn any agreement (see ant^, p. 43.), the bidden nevertheless sign 
their biddings. 

(a) It is the practice of conveyancers by an agreement, whether 
under seal or not, to make the contracting parties bind as well themselves 
as also their heirs, executors, and administrators, where real property is 
ccmcemed. In Co. Litt. 209. <>> it is said, " If a man bindeth himself, 
his executors are bound, though they be not named ; but so it is not 
of tbe heir" (See 2 Saiund. 136. 1.) If as agreement be under seal, and 
the heirs of the contracting parties are not specifically named, and either 
party die before the agreement is carried into effect, his heir will not be 
bound by it, though his executors will ; (see G^fford v. Manley, Case 
temp. Talb. 3090 * ^^^ where a party dies, having expressly bound '' bis 
heirs,'' the heir must perform the contract : (see 9 Saunders by Wil- 
liams, 7* 9 see also Stat 11 Geo. 4. Sc 1. W. 4. c. 47.)* where an 
agreemcait is not under seal^ the heir will not be bound by it, though the 
executors wilL 
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hereinafter also particularly mentioned, shall be ralued at, in 
the manner hereinafter also expressed, doth hereby agree to sell 
and convey unto the said [^purchaser] and his heirs, or as he 
or they shall direct or appoint (J), and the said \_purcha8er\ 
doth hereby agree to purchase, the fee simple and inheritance, 
in possession of and in all, &c., and all and singular other 
Parcels. the hereditaments specified in the printed particular hereunto 

annexed, with all and every the rights, royalties, members, 
and appurtenances to the same belonging, or in any wise ap- 
pertaining, free from all incumbrances. And it is hereby declared 
and agreed^ by and between the said parties hereto, that the 
said particular and the conditions of sale of the said manor, 
capital mansion-house, farms, arable, meadow, pasture, and 
wood lands hereunto annexed, and which were the particular 
and conditions by and according to which the said manor and 
other hereditaments were put up to sale by [the auctioneer'}, at 

— — , on , shall be taken and considered as containing a 

According to true description of the estates hereby agreed to be sold, and that 
condSicms of^^ the conditions of sale annexed to the said particular (which 
sale, which are Were the Conditions of sale under which the said hereditaments 
of jwreemeot" ^^^^ SO exposed to Sale) shall be the basis of the present 

agreement between the said parties hereto, and particulfio'ly 



(b) Sir Edward Sugdeti^ in his Treatise upon Vendors and Pttrchasers^ 
vol. i. p. 179*> observes^ ^' If it were stipulated in the contract that the 
estate ^ould be conveyed to the purchaser in fee^ or to such uses as he 
should appoint, a conveyance to luses to bar dower would not^ it is appre- 
hended, operate as a revocation of a will." The question came before 
Lord Langdale M. R., on the 7th Dec. 18^6, in Buliin v. Fletcher 
( 1 Keen, 3290» ^here a testator had contracted for ^e purchase of an 
estate, and the vendor had agreed to convey it to him, his heirs, appointees 
or assigns; he then, before conveyance, made a codicil to his will, by 
which he devised his newly acquired property, and afterwards the estate 
was conveyed to him to the usual uses to bar dower ; and his Lordship 
held that it revoked the devise, and this decree was subsequently 
affirmed by the Lord Chancellor. (See 2 Mylne & Cr. 432.) The words 
are now, however, perfectly harmless, as the 2dd sec. of the new will 
act (7 W. 4 & 1 Vict. c. 26.) has set the question at rest ; by which it is 
enacted ^' That no conveyance or other act made or done subsequently 
to the execution of a will of or relating to any real or personal estate 
therein comprised, except an act by which such will shall be revoked as 
aforesaid, shall prevent the operation of the will with respect to such 
estate or interest in such real or personal estate as the testator Aall have 
power to dispose of by will at the time of his death." 
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that the timber, timber-like trees and tellers, down to one Timber. 
shilling per stick, inclusive, and the plantations, underwoods, 
fidlows, ploughings, seedings, dressings, and manure, shall be 
taken by the purchaser at and according to the ■ condition of 
sale. And it is agreed, that the purchaser mayhave the option of Option of 
taking the farming stock of the farms on hand, at such valuation ,toek of frnns 
as is expressed in the ■ condition of sale. Anb that in de- ^^ **"^* 
fault of his taking the same, the said [vender] shall have the in defiuilt, 
liberty of selling the same by auction, on the premises, at any j^ ^ ^^ p,^- 
time prior to , in which case he is to have the use of the ™**^ 

&rm buildings, until the day of , for the purpose of 

housing or thrashing his corn; and the like privilege is hereby Like priyilege 
reserved for the tenants of the farms let, of the use of their ^^^^^ ^ 

fiirm buildings for the like purpose, agreeably to the 

condition of sale. And it is Jurther agreed^ that the said Title. 
[vendor] shall and will deliver, at his own expense, to the said 
[purchaser] or his solicitor, proper abstracts of his title to the 
said manor and other hereditaments above mentioned and 
referred to, and satisfactorily show, that such parts of the said 
hereditaments as in the said particulars are stated to be tithe 
free, are exempted and exonerated from tithes on or before 

^"now next ensuing, and at his like expense deduce a good 

and marketable title thereto (a) ; but that the deeds of con- Deeds of con- 
veyance, surrenders, assignments of outstanding terms, and ^^■"**» 
deeds of covenant for production of title deeds (if necessary), 
and all attested copies of deeds (h) that may be required to Attested oo* 
be made and delivered, shall be made and delivered by and ^'**' 
at the expense of the said [purchaser]^ but the expense of 
deducing the representation of any outstanding term or in- Outkanding 
terests shall be borne by the said [vendor] ; and if any of the 
title deeds to be delivered to the purchaser shall relate to other CoT«Mn*« ^ 
estates, or property of inferior value, the purchaser shall, at 
the expense of the vendor, enter into the usual covenants 

(a) As to the tide a purchaser may novo require under the new Statute 
of Limitations relating to real property, see Legal Guide, vol. i. 

(6) A vendor is hound to furnish a purchaser at hi$ expense with 
attested copies of all such deeds as form the title (see Dare y. Tuckery 
6 Ves. 460.), as also the deed of covenant to produce them {Berry ▼• 
Young, 2 Esp. N. P. C, 640. n.) 

VOL. IIL £ 
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Incumbrances 
to be paid off 
bj vendor ; 



in default by 
purchaser. 



Completion of 
purchase. 



Liberty for 
purchaser to 
place servants 
in mansion, 
but not to be 
considered as 
possession. 



Rents of farms 
let. 



Interest on pur- 
chase money 
and valuations. 



for the production of such lastp-mentioned deeds, such 
deed of covenant to be prepared by the purchaser's solicitor* 
And further, that any incumbrance by way of mortgage 
or annuity, or otherwise (a) affecting the premises, shall, if 
required by the purchaser, be paid ofiP or satisfied by the said 
[vendor] at his expense, and the estate, at his like expense, 
vested in the said [jmrduuer^i previously to the conveyance 
to the said Iputvhaser'] ; and in default thereof, the release 
or other exoneration of the said premises from such incum- 
brance, shall be by a separate instrument or separate instru- 
ments, to be prepared by the counsel for the said [jmrchaser}, 
at the said [vendar^s] expense ; and that if any such incum- 
brances shall be paid off and discharged .by the said [/tut- 

chaser] previous to the said day of — next, the said 

Ipurcfuuer] shall be allowed interest for such payments or 
sums of money, after the rate of 5L per centum per annum. 
And it is hereby fitrther agreed^ by and between the said 
parties to these presents, that the said purchase shall be 

completed on or before the — — day of next ensuing, 

at which time, and on payment of the purchase money, in- 
cluding the amount of the said valuation, the possession of the 
mansion, and those parts of the said estate now on hand, 
shall be delivered up to the said {^pwrchaser] ; but that the 
said [^purchaser] shall have liberty of placing such servants 
in the said mansion-house and buildings as shall be necessary 
for the due care and preservation of the said house and 
buildings, provided that the same be not considered as de- 
livering of possession of the said hereditaments before the 
completion of the said purchase ; and the said [^pwrchaser] 
shall receive the rents and profits of the parts let, from the 

day of , up to which time the said [vendor'] shall 

and will clear up and discharge all rates, charges, and other 
outgoings. And it is hereby further agreed, that the said 
[purcliaser] shall pay to the said [vendor] interest upon the 
amount of the said purchase money, including the several 
valuations as aforesaid, after the rate of 1, per centum 



(a) See the new sUtutes for the better protection of purchasers 
against judgments^ crown debts^ lis pendens, and fiats in bankruptcy, 
2 Vict. cap. 11.; 2 & S Vict. cap. 29. 
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per annum, to be computed Irom the said — — — day of ^ 

until the payment of the said purchase money. And the said 'P^t^^^ of 
[jntrchaser] doth hereby agree with the said [vendor'], that he n^ey. 
the said [jmrchaser'] shall and will pay to the said [vendor^ 

bis executors or administrators, on or before the said 

day of , the said sum of—*/., for the purchase of the 
said manor, mansion-house, farms, lands, and other the 
hereditaments aforesaid, and also the amount of the several 
valuations of the timber, timber-like ti^es, fallows, plough- 
ings, seedings, dressings, and manure^ together with interest 
for die same^ after the rate aforesaid^ upon having such 
conveyances and assurances made and executed as aforesaid, 
and the possession of the said manor, mansion-house, lands Potieasion. 
and hereditaments, and the said several other articles to be 
included in the said several valuations delivered up to him. 
And it u hereby further agreed^ that any loss or damage, or Lom, damage^ 
increase or accession, which may happen or accrue to the J^^^S^ ^tho 
premises by any means, between the date hereof and the etute. 
period appointed for completing this contract, shall not vacate 
this agreement, nor entitle the said {jpurchaeer'} to any abate- 
ment, or the said [vendor^ to any increase or augmentation, 
of price in respect thereof; but any benefit of increase, or 
other benefit, shall, if the tide to the premises prove good, 
belong to the purchaser, but otherwise to the vendor ; and in 
the last-mentioned case, if there shall be no existing policy 
of insurance, and the purchaser shall think proper to insure 
the premises, he shall be paid the expense thereof by the 
vendor, on demand. In witness, &c. 
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V. 



Freehold ; 
simple fbrni« 



Parcels. 

Purchase 
money. 



Title. 



Conveyanoe. 



Rents and 
profits. 

Outgoings. 



Possession. 






Agreement _/br Sale of a Freehold Estate by Private Contract^ 
where Time is not made the Essence of the Contract 



AN AGREEMENT made this 



day of 



between 



A. B. [the vendor"], for himself, his heirs, executors and 
administrators, of the one part, and C. D. [the purchaser"], for 
himself, his heirs, executors and administrators, of the other 
part 

The said A. B. doth hereby agree to sell to the said C. D. 
the fee simple and inheritance of and in all, &c., with their 
appurtenances, at or for the price or sum of /. ; And the 
said A. B. doth hereby agree with the said C D., that he, 
the said A. B, will, at his own expense, make out and deliver 
to the said C. D., or his solicitor, on or before the day 

of , an abstract of his title to the said messuages, lands, 

and hereditaments, and deduce a clear title thereto ; And also 
tliat the said A. B., or his heirs, will, with all necessary par- 
ties, on or before the day of , execute a proper 

conveyance by such deeds and assurances as the counsel of 
the said C. D. shall require (a), at his expense, for conveying 
and assuring the fee simple and inheritance of and in the 
said messuages, lands, and hereditaments, with their appur- 
tenances, unto and to the use of the said C. D., his heirs or 
assigns, or as he or they shall direct or appoint, free from all 
incumbrances, on receiving from the said C. D. the said sum 

of L ; That the said C. D. shall be entitled to the rents 

and profits of the said messuages, lands and hereditaments, 
from the —^ day of next, up to which time all outgo- 
ings shall be paid and discharged by the said [vendor], but 
the said [purchaser] is not to be entitled to the possession of 
the said premises until pajmient of the said purchase money. 



(a) The purchaser must accept a good title^ though his counsel should 
not approve it (Ijewii v, Ledmere, 10 Mod. 505.) 
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And the said C. D. doth hereby agree with the said A. B. to 
purchase the aforesaid messuages, lands and hereditaments, 
upon the terms and conditions aforesaid; and that he, the 
said C. D., will pay die said sum of L unto the said 
A. B. on or before the said — — day of , upon having 
such conveyance executed to him, with a good title as afore- 
said. 

And it is hereby agreed, That the conveyance of the said Eipeiue of 
messuages, lands, and hereditaments, and all assignments of ^''^^■^'^ 
outstanding terms, shall be prepared by and at the expense of 
the said C. D., and 

That all attested copies of deeds, not in the possession of Attested oo- 
the said A. B., and all office copies or extracts of wills, or ^^^ 
other documents necessary to evidence, the title, and all deeds 
of covenant that may be necessary for the production of such 
deeds and evidences, shall be made and delivered by and at 
the expense of the said A. B, 

That if by any cause whatever the said purchase shall not Time not the 

be completed on or before the said day of ^ the said ^^^^ ^^ 

C D. shall from that day pay interest for the said purchase 
money, after the rate of L per cent, and shall be enti- 
tled on the completion of the purchase to the rents and profits 
of the said messuages, lands and hereditaments, from the 
same period. 

That if any error or mistatement be found in this agree- Enon or 
ment, or in the description of the said messuages, lands and ™J«*»te™«»*«- 
hereditaments, such error, mistatement or misdescription 
shall not annul or make void this agreement ; but an allow- 
ance shall be made and accepted as a compensation by the 
said A. B. or the said C. D., as the case may happen, to each 
other, to be made or given in such proportion to the purchase- 
money as the outgoing or increase shall bear to the yearly 
income of the estate. In witness, &c. 



£ 3 



54 



yigreemetU$* 



VI. 



Leafeholdf. 



Agreement^ Sak of a Leasehold Estate hy Private 

Contract. 



AN AGREEMENT made this 



day of 



between 



Deposit 



Piirehaw 
money. 

Fkroels. 



Title. 



AfngnmeDt 



A. B. [the vendor']^ of the one part, and C. D. [the purchaser']^ 
of the other part. The said A. 6., in consideration of the 
sum of L paid to him by the said C. D. immediately after 
the execution of this agreement^ by way of deposit, and in 
part ot the sum of — — i the purchase money hereinafter 
mentioned, and also in consideration of the further sum of 
L , being the residue of the said purchase money, to be 
paid by the said C. D. at the time hereinafter expressed, doth 
hereby agree to sell, and the said C. D. doth hereby agree 

to purchase All, &c., for the residue of a term of years, 

from ' ■ ■ , subject to the yearly rent of — /., and also sub- 
ject to the covenants, provisoes, conditions and agreements 
contained in the lease under which the said A. B. holds the 
said premises. And the said A. B. doth hereby agree, within 
fourteen days from the date hereof, at his own expense, to 
make and deliver to the said C. D. or his solicitor, an abstract 
of such lease and of his title thereto, but not of any previous 
deeds or title relating to the said messuages or tenements and 
premises ; and also will, at his own expense, deduce a good and 
marketable title thereto ; and also shall and will, on or before 

the day of now next, upon receiving from the 

said C. D. the said sum of 1, execute a proper assignment 

or other assurance (a), with the ustial and proper covenants. 



{a) The purchaser of a lease is not bound to take a new lease^ instead 
of an assignment of the lease he' contracted for {M(uon v. Corder, 
2 Marsh. 332.) ; nor will equity enforce upon a purchaser an underlease, 
where he had contracted for the original lease, eTcn though the assign- 
ment cannot he made without incurring a forfeiture. Id, Under such 
a contract, where there is a covenant in the lease in restraint of aliena - 
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for assigning and assuring all and singular the said messuages 
or tenements and premises unto the said C. D., at his expense, 
for the then residue of the said term of - years^ free from 
all incumbrances whatsoever, subject only to the rents and 
covenants to which the said premises are liable as afore- - 
said : And the said C. D. doth hereby agree^ upon the execu- 
tion of such assignment or other assurances as aforesaid, to 
pay unto the said A. B., on or before the — — day of — — 
next, the said sum of /., as and for the purchase of the 
said messuages or tenements and premises : And it is hereby 
agreedj that, upon payment of the said purchase money, at the 
time and in manner aforesaid, the said C. D. shall be entitled 
to the rents and profits of the said messuages or tenements Renu and 
and premises, from the — day of — — now next ; up to P^^**- 
which time all taxes, rates, charges, and assessments payable 
in respect of the said premises shall be paid by the said A. B., 
and from which time the said C. D. shall be liable to and 
shall pay the rent, and perform the several covenants and 
agreements to which the said premises are liable as afore- 
said : And, that the said A. B. shall not be bound or required Lessor's title. . 
to produce the lessor's title to the said premises [b) : And, 



tion^ without the consent of the lessor^ the vendor is bound to procure 
it. Id. ; see also lAoyd v. Crtjp^ 5 Taunt. 249.> foHy T^. 

(6) Suprdy p.dl. n. (a) If the estate be churdi property, and held under 
lease from the bishop, it has been determined that a purchaser cannot 
call for the bishop's title. (See Fane v. Spencer, 2 Mer. 430.) But this 
privily is confined to church property ; it does not extend to corpora, 
tions. (See Purvie v. Rayer, 9 Prioe^ 515.; also Cappin v. Ferny' 
hough 2 Bro. C. C. 291) 

In all cases where a purchaser cannot make out a title but by a deed 
which leads him to another fact^ the purcl^aser shall not be a pur- 
chaser withotU notice of that fact, but shall be presumed cognisant 
thereof; for it is craesa negiigentia that he sought not after it ; and this 
is in law a notice (Moore v. Bennett, 14th December 16*78. In Cane 
S Ch. Ca. 246.) ; and this is founded upon the general rule, that what- 
eyer is sufficient to put the party upon inquiry, is good notice inequity. 
(Smiih ▼. Low, 1 Atk* 490. ; Merlins y. JoOil^, Amb. 313. ; see also 

1 Chan. Ca., Biecoe ▼. Earl of Banbury, 287* ; Ferrare ▼. Cherry, 

2 Vern. 884. ; Hiem ▼. Mill, IS Ves. J. 1 14.) See poet, 73. n. (e) 

It is the uniform practice in selling leasehold estates to make this 
provision ; (per Lord EUenborough, in Denew v. DevertU, 3 Camp. 450.) 
without such a provision^ the vendor may be compelled to produce the 
lessor's title; and without doing so, cannot compel a specific performance 

E 4 
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that if this agreement shall not be completed by the said 

day of ■ next, the said C. D. shall from that time 

pay interest upon the said sum of — — /., being the residue 
of the said purchase money, after the rate of — i per 
cent, per annum: And, that if any error or mistatement 
shall happen in this agreement, such error or mistatement 
shall not annul or make void the same; but an allowance shall 
be made and accepted as a compensation by the said A. B. or 
the said C. D., as the case may happen, to each other ; such 
compensation to be made or given in such proportion to the 
purchase money as the outgoing or increase shall bear to the 
yearly income of the estate : And it is hereby further agreed^ 
that if the said C. D. shall make default in or refuse to 
comply with this agreement, the said A. B. shall be at full 
liberty to resell the said messuages {b) and hereditaments, either 
by public auction or private contract ; and the deficiency (if 
any)^ together with all charges and expenses attending such 
resale, shall be made good by the said C. D. ; and in case of 
nonpayment thereof, shall be recoverable as liquidated da- 
mages (c), without the said A. B. tendering an assignment or 
other assurance to the said C. D. In witness, &c. 



by a purchaaer ; and yet it may in cases operate as a fraud upon a pur. 
chaser ; as suppose the lessor to have mortgaged the estate previous to 
granting the lease^ the lessor, and any purchaser under him, would be 
merely a tenant at will as against the mortgagee ; and if the property 
should be of any great value, his only remedy is to redeem the mort- 
gage; and if he cannot, or is not disposed to do that, he may bring an 
action against the lessor, vohen he if disturbed, upon the covenant for 
quiet enjoyment. 
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VII. 



An Agreement to execute a Mortgcige of Freehold Pro^ Agreement to 

. execute a 

P^^' mortgage. 

FazxHOLM. 

AN AGREEMENT made the day of , between 

A. B. [the borrotcer]i for himself, his heirs, executors and Pardee, 
administrators, of the one part, and C. D. [the lender\ for 
himself, his heirs, executors and administrators, of the other 
part. Whereas the said A. B. is seised and possessed of the Recital of 
lands and hereditaments hereinafter mentioned and described, ^^^^ 
for an estate of inheritance in fee simple, free from all incum- 
brances whatsoever ; And whereas the said A. B., having 

occasion for the sum of /., hath applied to the said C. D. 

to lend him the same, which he hath agreed to do upon having 
the repayment thereof with interest, after the rate at the time 
and in manner hereinafter mentioned : Now these presents 
WITNESS, that, in consideration of the sum of — — 2., of lawful Consideration, 
current money of England, to the said A. B. paid by the said 
C. D., at or before the sealing and delivery of these pre- 
sents, the payment and receipt whereof the said A. B. doth Covenant to 
hereby acknowledge, and from the same doth hereby for ever **^* 
discharge the said C. D., his heirs, executors and administra- 
tors, He the said A. B., for himself, his heirs, executors and 
administrators, dotli hereby covenant and agree with the said 
C. D^ his executors, administrators and assigns, in manner 
following, that is to say, that he the said A. B., his heirs, 
executors or administrators, shall and will pay or cause to be 
paid, at or in the common dining-hall of the Middle Temple, 

London, on the day of , the said sum of Z,, 

together with interest for the same, after the rate of 5/. per Interest 
cent, per annum, to be computed from the day of the date 
of these presents, without any deduction, on any account 
whatsoever : And also, that in case default shall be made 

in payment of the said sum of /. and interest, at » 

the time aforesaid, the said A. B.^ his heirs, executors and 
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administrators, shall pay to the said C. D., his executors, admi- 
nistrators or assigns, interest thereon, or upon such part thereof 
as shall remain unpaid, after the rate aforesaid, by equal half- 
yearly payments, on the— day of ^,and ^— dayof* , 

in every year, until the whole of the said sum of ■ /, shall 
be fully paid : And also, that he the said A. B., his heirs or 
assigns, and all other necessary parties, shall and will, upon de- 
mand made in writing by the said C\ D., his executors, admi- 
nistrators, or assigns, such demand being left at the usual or 
last usual place of abode of the said A. B., his heirs or assigns, 
and while the said sum of ■ / ,, and the interest thereof, 
or of any part thereof respectively, shall remain unpaid, at 
his and their expense in all respects, make and exe<3ute a valid 
and effectual conveyance, or other assurance, and thereby 
legally and effectually convey and assure as the counsel for 
the said C. D., his executors, administrators or assigns, shall 
direct and require, All — — , with their appurtenances, unto 
and to the use of the said C. D., his heirs and assigns for 
ever, subject nevertheless to a proviso for redemption upon 
payment by the said A. B., his heirs, executors or administra- 
tors, unto the said C. D., his executors, administrators or 

assigns, of the said sum of /., and interest, or of such 

parts thereof respectively as shall be then due, after the rate, 
at the time, and in the manner hereinbefore appointed for 
payment thereof respectively, and according to the covenant 
of the said A. B. hereinbefore contained for the purpose: 
And also, that such conveyance or other assurance shall 
contain an absolute power of sale, in case of default being 

made in payment of the said sum of Z., and interest, at 

the time and in manner aforesaid, and all such other powers, 
clauses, covenants, and agreements as are usual in securities 
of the like nature, and as the counsel for the said C. D., his 
executoi*s, administrators or assigns, shall require for better 

securing the repayment of the said sum of /., and interest, 

after the rate, at the dme, and in manner aforesaid; such con- 
veyance or other assurance, or other deed or deeds that may 
be required, to be prepared by the solicitor for the said C. D., 
his executors, administrators or assigns. And the said A. B., 
for himself and his heirs, doth hereby declare, that until such 
conveyance or other assurance shall be made and executed as 
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aforesaid, the said A. B., his heirs and assigns, shall stand and gagor, until 
be seised and possessed of the said lands and hereditaments, ^|^^|^^^ 
and the fee simple and inheritance thereof, upon trust for the 
said C* D., his heirs or assigns for ever, subject to the afore- 
said proviso for redemption ; and that the same lands and 
hereditaments, with their appurtenances, shall stand and be 
charged and chargeable with the pa3rment to the said C* D., LAnds eharg«d 
his executors, administrators and assigns, of the said sum ^^y']^'^ 

of /•, and interest ; and shall not, nor dhall any part interest 

thereof, be redeemed or redeemable, until the whole of the 
said sum of / ., and interest, shall be fully paid. In 

WITNESS, &C. (a) 



VIII. 

Agreement to asngn a Lease {tolien obtained) by way of LKitsROLns. 
Mortgage^ the Assignor holding under an Agreement for 
a Ijease. 

AN AGREEMENT made this day of , between 

A. B. of the one part, and C. D. of the other part : Whereas, 

{recite the agreement under, which the premises are held) ; And ^^^ ^^ 

WHEREAS the said A. B., having occasion for the sum of ?., leaae. 

hath requested the said C. D. to lend him the same, which he 

hath agreed to do upon having the said leasehold premises 

assigned to him for securing the repayment thereof, with inte* 

rest, at the time and in^manner hereinafter mentioned; And Recital of 

WHEREAS, as a collateral security for the repayment of the said ^ 

sum of ■ ■■ 7 », and interest, the said A* B, hath, by his bond 



(a) An agreement for a mortgage is a speeifie lien againat creditors. 
Bum T. Bum, 3 Ves. Jan. 582. See the case of Sir Simeon Stosrt's 
affiurs stated^ 2 Scho. & Lefr. S81. But equity will not admit of a eon- 
tract being roade^ at the time of the han, thai, in default of payment at 
the time appointed^ the mortgagee shall become the purchaser absolutely 
at a speclflc price. See Price v. Perrie, 2 Freem. 258. ; WiUett v. 
WfnneU, Vem. 488.; Bwoen y. Edwards, 1 Chanc Rep. 222. In these 
cases the sale was compulsory^ and the price stipulated. A mortgagee 
may nevertheless agree for a right of preference in the event of a sakr^ 
Orhy ▼• Trigg, 2 Bq. Ca. Ab. 599- 24. 
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or obligation bearing even date with these presents, become 

bound unto the said C. D. in the penal sum of 2., with a 

condition thereunder written for making void the same, on 
payment by the said A« B., his heirS) executors or admini- 
strators, to the said C. D., his executors, administrators or 
assigns, of the said sum of l ^ with interest, after the rate 
of ■ ■ U for every 100/. by the year, on the — day of ; 

ijgg^ QPi And whereas the said indenture of lease ^o agreed to be 
granteii granted by {the Utsor] to the said A. B« hath not yet been 

made and executed by the said {the lessor^ but as soon as the 
same shall be executed and delivered to him the said A. B., 
he hath agreed to assign the same, together with the said mea* 
suage or tenement and premises hereinbefore described, unto 
the said C. D., by way of mortgage, as a security for the re- 
payment of the said sum of />, and interest, in manner by 
the said recited bond and hereinafter mentioned: Now 

ComideratioD. THEREFORE THESE PRESENTS WITNESS, that in consideration of 

the sum of /. of lawful current money of England to the 

said A« B. paid by the said C. D., at or before the sealing and 
delivering of these presents, the payment and receipt whereof 
the said A. B. doth hereby acknowledge, and from the same 
doth purely for ever discharge the said C« D., his heirs, exe- 
cutors and administrators. He the said A. B. doth hereby, 
for himself, his heirs, executors and administrators, covenant, 
promise and agree with and to the said C. D., his executors, 
administrators and assigns, that he the said A. B«, his 
executors or administrators, shall and will, when and so soon 
as the said indenture of lease of the said messuage or tene- 
ment and premises shall be made and executed to him by 
the said (the lessor) as aforesaid, assign and transfer the same, 
together with the said messuage or tenement and premises 
hereinbefore mentioned and described, unto him the said 
C. D*, his executors, administrators and assigns, for all the 
residue and remainder of the term, estate and intei^est as 
shall be therein then to come and unexpired ; subject never- 
theless to a proviso for redemption, upon payment by the 
said A. B*, his heirs, executors or administrators, unto the 
said C. D*, his executors, administrators or assigns, of the 

said sum of /., and interest, on the — day of — , 

according to the condition of the said recited bond or obli** 



Covenant to 
assign lease 
when granted. 



Redemption* 
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galjon ; And in default thereof it shall and may be lawfiil to '^ d«&ult of 
and for the said C. D., his executors, administrators or bondT^ 
assigns, to sell and absolutely dispose of the said messuage 
or tenement and premises by public auction or private sale, P<^er to seU. 
or such parts thereof as will be sufficient to pay the said 
sum of L and interest, and the expenses of every kind 

attending such sale, without any further consent or con- 
currence of the said A. B« And the said A. B. doth here- 
by agree to join and concur in any such sale, and execute 
any assignment or other assurance to the purchaser, and 
enter into all usual covenants with such purchaser for the 
estate, title, possession, and further assurance of the said pre- 
mises; nevertheless such concurrence shall not be deemed 
necessary to perfect the title of the purchaser thereof. And 
the said A. B. doth hereby declare and agree, that all con- 
tracts, assignments, and sales made by the said C D., his 
executors, administrators or assigns, shall, whether the said 
A. B. shall or shall not join therein, be valid, and bind him, 
his executors and administrators ; and that the receipt of the 
said C. D., his executors, administrators or assigns, shall be 
a sufficient discharge for the purchase-money, without the 
purchaser being obliged to see to the application thereof. And 
for the further, better, and more effisctually enabling the said 
C. D., his executors, administrators and assigns, to have, re- 
ceive and enjoy all and singular the said messuage or tene- 
ment and premises, and the lease so agreed to be granted 
thereof as aforesaid, to and for his and their own use and 
benefit, subject only to the said proviso for redemption. He Power of 
the said A. B. doth hereby make, nominate, constitute and JbudnllMuw. 
appoint, and in his place and stead put, the said C. D., his 
executors, administrators and assigns, his true and lawful 
attorney and attorneys irrevocable in his name, but for the 
sole use and benefit of the said C. D., his executors, admi- 
nistrators and assigns, subject only as aforesaid, to ask, 
demand, recover and receive, of and from the said [iessor], 
and all and every or any person or persons whomsoever 
liable thereunto, the indenture of lease by the said recited 
agreement agreed to be granted as aforesaid, and all benefit, 
advantage, profit and emolument whatsoever of or from the 
same agreement or premises, or relative thereunto; and also, ' 
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in tlie name of him the said A. B^ to do, perform and exe- 
cute any act, deed, matter or thing whatsoever, which shall 
be requisite or expedient for carrying the same into complete 
execution and effect, and that as fully and effectually, to all 
intents and purposes whatsoever, as he the said A. B., his 
executors or administrators, might or could have done if 
this agreement had not been made. In witness, &c. 
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Parties. 



IX. 

Equitable Mortgage. 

Deposit of TMe Detds relating to Freeholds with Bankers 
for securing Money advanced* (a) 



[Agreement to accompany such DeposiW] 



AN AGREEMENT made the 



day of • 



between 



A. B., for himself, his heirs(&), executors and administrators, of 
the one part, and C. D. and E. F. (bankers and co-partners), 
of the other part. 



(a) For commercial purposes, this mode of securing money borrowed 
for temporary purposes is very frequently adopted. A man takes his title 
deeds to his banker and deposits them for a credit or for a cash advance, 
and often wWumt any written agreement being entered into between the 
parties, a neglect that should be avoided by every prudent man ; (see 
ea parte Haigh, llVes. J. 403.; eof parte Whitbread, IQVes. J. SU.; 
e» parte Hooper, 1 Mer. 7. ; ew parte Langeton, 1 7 Ves. J. 227. ; 
ea parte Mountfort, 14 Yes. J. 606*.) ; and such a written agreement 
cannot be contradicted by affidavit e» parte Comber 17 Ves. 869, 
Indeed these equitable mortgages (as they are termed), except for torn* 
porary purposes, cannot be recommended at any time : they are not 
only a security without absolute safety; but they are likely, and, indeed, 
if to be enforced, they must necessarily lead the lender into the Court 
of Chancery ; and it depends upon the value of his security how he will 
get out of it ; and in the event of the bankruptcy of the borrower, the 
lender must lose money^ because he will only be allowed the costs of his 
petition for sale when such an agreement is made, but othertoise not. 
See eof parte Brightens, 1 Swanst. S.;eaf parte Trew, 3 Mod. 372. ; 
Anon., 2 Mod. 281. ; ex parte ReynokU, 2 Mont. & Ayr. 104. 

(6) Suprd, p. 47* n. (a) 
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Whereas the said C. D. andE. F. have this day lent the Loan, 
sum of — — /• to the said A. B., as be doth hereby declare, 



Where such an agreement is not niade> and the lender has a mere 
naked deposit, he must file a bill in Chancery to obtain the benefit of 
his security, and he will be entitled to a decree for sale. See Fain v. 
SmUh, 2 M. & K. 417. 

The doctrine of equitable mortgages by mere deposit of die^dA, without 
any agreement in writing, was first established by Lord Thurlow, in 
BueeeU ▼. Rwseli (1 Bro. C. C. 269. )> ^bo there decreed, upon a bill 
filed, that the deposit should be sold, and the plainti£P paid his money. 
In order to take such a security out of the Statute of Frauds, it ie eaid 
(and, indeed, has been so decided), and perhaps wisely for the purposes of 
commerce, that the deposit is of itself evidence of an agreement executed 
for a mortgage of the estate, of which agreement the creditor may avail 
himself ae of an agreement in writing for that purpose. See ea parte 
Wright, 19 Ves. J. 258. Previous to this doctrine being established, 
it was considered, that to give a creditor a charge on land without an 
agreement in writing, would be in direct contravention of the Statute of 
Frauds ; and such was, in truth, the opinion of Lord Eldon, although 
he gave way to the doctrine of Lord Thurlow, because it was an ad- 
vantage to the conunercial interest of the country that he should do so ; 
at the same time he said that the statute must not be repealed by him 
further than it had been repealed by his predecessor. See ex parte 
Whitbread; ea parte Kensington, 2 Yes. & Bea. 83.; ex parte Hooper. 
It has, however, now become a settled doctrine. The present Lord 
Chancellor, when Master of the Rolls, in Parker v. Housefield^ 2 
MyL Sc K. 420., thus explained the law as it now stands. The 
question in that case which his Lordship had to determine was, 
whether in the case of an equitable mortgage by a deposit of title 
deeds, the decree ought to give to the mortgagor six months to re- 
deem, as in cases of legal mortgages. To determine this, his Lordship 
said it was, material in the first place to consider in what light courts of 
equity viewed such equitable mortgages ; and it appeared that a deposit 
of title deeds has always been considered as an imperfect mortgage, 
whi6h the mortgagor is entitled to have perfected ; or rather, as a contract 
for a mortgage, which, according to the well-known doctrine of courts 
of equity, would give to the party claiming the benefit of such contract 
all such rights as he would be entitled to if the contract had been com- 
pleted. Accordingly, in the very commencement of the doctrine of 
equitable mortgages, viz., in the cases of Featherstone v.Fenwick (1784), 
and Harford v. Carpenter (1785), both dted in RusseU v. Russell, 
Lord Thurlow was found saying, that a deposit of deeds entitled the 
holder to have a mortgage, and to have his lien effectuated. In Birch 
V. EUames (2 Anstr. 428.), the Chief Baron of the Exchequer says, 
" a deposit of title deeds, as security for a debt, is now settled to be 
evidence of an agreement to make a mortgage, and such agreement is to 
be carried into execution by the Court." The decree in that case was, 
that the defendant should pay, or stand foreclosed and convey. In ex 
parte Wright, LobdEldon says, that a deposit of title deeds was evidence 



64 Agreements. 

and for the purpose of securing the repayment thereof, with 
interest, the said A. B. hath deposited the several deeds and 



of an agreement for a mortgage^ and that an equitable title to a mortgage 
waa in equity as good aa a legal mortgage. Such being the light in 
which courts of equity view equitable mortgages by deposit of title 
deeds^ it would seem to foUow, Uiat the remedy to be afibrded to such 
mortgagees should^ as nearly aa possible^ correspond with that to which 
legal mortgagees are entitled ; and accordingly^ from the search which 
his Lordship had directed to be made as to the form of decrees upon such 
subjects, he found that such had been the principle adopted. In Nev>t4m 
y. Aldous (18 July, 1804), the decree^ which appeared to hare been 
penned by Lord Eldon himselfy was as follows : ^ '^ Declare, that the 
title deeds relating to the estate in question having been deposited by 
the said John Aldous, the bankrupt, in the hands of the plaintiff, the 
plaintiff is entitled to be considered, in this court, as if he was a mort- 
gagee of the premises therein comprised, and decree die same accordingly, 
and refer it to the Master to take an account of what is due for principal 
money advanced on the said deposit, and for interest thereon, and to tax 
his costs of this suit. And declare, that such principal, interest, and 
costs are to be considered as a charge upon the said premises. And 
upon the defendant paying unto the plaintiff, within six months after the 

Master shall have made his report, at , let the plaintiff deliver up 

all deeds, &c. But declare, in default, &c., plaintiff will be entitled to 
the said premises, free and dear of all right, tide, interest^ and equity of 
redemption, of, as, and to the same, and to have an absolute reconveyance 
thereof accordingly. And in that case let the defendant execute such 
conveyance thereof to the plaintiff, to be settled by the Master in case 
the parties dtfibr ; with liberty to apply, &c." In Lavender v. Roberts 
(28 June, 1806), Warren v. Barling (10 April, 1818), and Langdon 
V. Wilmot (25 February, 1828)^ the decree was in the same form. In 
Meuw V. Feme (p February, 1818), and Spring v. AUen (12 February, 
1830), a sale was directed, instead of a foreclosure; but in both these 
cases the mortgagee was allowed six months to pay the debt. See also 
ex parte Langston. The same doctrine applies when the property is 
ooPTHOLD, and the deposit of a copy of court roll will create an equit- 
able mortgage. See ea parte Warner, 19 Ves. J. 211. ; Whithread v. 
Jordan, 1 Younge & C. SOS. ; Winter v. Lord Anson, S Russ. 492. 

Sir William Gbant held, in Norris v. Wilkinson, 12 Ves. J. 192, 
that these deposits must be made with the view and intent of an imme- 
diate security, and not diverse intuitu. 

An agreement of this nature must be stamped with the proper 
ad valorem duty for a mortgage, or it cannot be received in evidence ; 
but when the agreement is not stamped, parol evidence will be admitted 
to establish the equitable mortgage. See Hien v. Mill, 13 Ves. J., 114. 

If the property be in a register county, the agreement should be re- 
gistered ; but if the deposit is made mthout an agreement, as there is 
nothing to register, so the equitable claim of the lender will not be 
lessened. (See Sumpter v. Cooper, 2 Bam. & Aid. 228.) 
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writings set forth in the schedule hereunder written, he the Deeds 
said A. B., being well entitled to the hereditaments and pre- **®i******^- 
mises in such deeds and writings comprised, free from all in- 
cumbrances whatsoever: Now these presents witness. Declaration. 

that the said A. B., in consideration of the said sum of /., 

so lent to him as aforesaid by the said C. D. and E. F., doth 
hereby declare and agree, that the said several deeds and 
writings are so deposited by him with the said C. D. and DqxMit for 
E. F., for securing to them, (a) upon the hereditaments and "®*^'*™*^ » 
premises therein respectively comprised, the repayment, an 

demand (J), of the said sum of /., with interest for the and interest 

same, at the rate of 51. per cent, per annum, to be computed ^^"^'^^ 
from the day of the date hereof; And the said A. B. doth 
hereby promise and agree to and with the said C. D. and 
E. F. in manner following (that is to say), that he the said 
A. B. and his heirs, and all necessary parties, shall and will, 
at his and their own costs and charges, whenever thereunto 
required by the said C. D. and E. F., or any of them, or any 
other of the partners for the time being of the said banking- 
house, or their assigns, make and execute a legal and eiFectual Borrower to 
mortgage or charge to them for such estate, in such manner ®^«<"**« ^"^^ 
and with such power, clauses, covenants, and agreements, as 
they shall think fit, of or upon the hereditaments and premises 
respectively comprised in the said deeds and writings, for the 
said sum of /. and interest ; such mortgage to be pre- 
pared by the solicitor for the said C. D. and £• F., or of such 
other partners as last mentioned, or their assigns ; And that ^ V^ f^ 
in case default shall be made in payment of the said sum of payment. 

/. and interest, or any part thereof, for the space of 

calendar months, or more, next after the same shall be required 
by notice in writing given to the said A. B , his executors, 
administrators and assigns, or left at his or their usual or last 
place of abode, then and in such case it shall and may be 
lawful to and for the said C. D. and E. F., or other the 
partner for the time being of the said banking-house, or their 



(a) The deposit rosy be made for a running account, for money already 
due^ and for future advances (at parte Langsion, ex parte MourUfort) ; 
and also to secure future advances made by bankers after a change of 
partners. See ex parte Kensington, 2 Ves. & Bea. 79* 

(b) Or at a certain date. 

VOL. III. F 
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Bor r ower to 
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purchasers. 



assigns, at their option, in lieu of taking such mortgage or 
charge as aforesaid, absolutely to sell and dispose of all or any 
of the hereditaments and premises respectively comprised in 
the said deeds and writings, either together or in parcels, by 
public auction or private contract, without the consent or con- 
currence of the said A. B., his heii*s, executors, administrators 
or assigns, unto any person or persons whomsoever, for the best 
price or prices in money that can or may be reasonably gotten 
for the same, and for that purpose to enter into, make and ex- 
ecute all necessary contracts with tiie purchaser or purchasers ; 
and that the receipt or receipts of the said C. D. and E. F., or 
other the partner for the time being of the said banking-house, 
or their assigns, shall be a sufficient and e£fectual discharge 
to any purchaser or purchasers of all or any part of the same 
premises for his or their purchase money or monies : And 
vuRTHER, that the isaid C. D. and E. F. or other the partners 
for the time being of the said banking-house, shall and may, 
by and out of the money to arise out of such sale or sales, pay 
or retain and satisfy to themselves the said sum of- ■ ■ Ly and 
the interest and arrears of interest for the same, or so much 
thereof respectively as shall be then due and unpaid, together 
with all costs and expenses attending such sale, and of making 
out a good and proper title to the said hereditaments, or other- 
wise to be incurred in the execution of the powers hereby 
declared, and shall pay over the residue or surplus of the 
monies to arise by the means aforesaid unto the said A. B., 
his heirs, executors, administrators or assigns, for his and 
their own use and benefit : And lastly, that in case the said 
premises, or any part thereof, shall be sold and dbposed of in 
pursuance of the said power for this purpose, he the said 
A. B., his heirs, executors, administrators, and his and their 
trustee and trustees (if any), shall and will, as and when 
thereto required, convey, release, surrender, or otherwise 
assure, the said hereditaments and premises so to be sold, and 
his and their estate, right and interest therein, unto the 
purchaser or purchasers thereof, or as he or they shall direct, 
and enter into all proper covenants for title, possession and 
further assurance of the same hereditaments and premises* 
In witness, 8cc* 
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X. 

Equitable Mortgage. Equitable 

mortgage. 

Deposit of Title Deeds relating to Leaseholds y^r securing jw^^j^ ^ 
Money advanced* (a) deeda. 

Agreement to accompany the Deposit. Agreement; 

(Tbe same recital and declaration as in the last precedent, 
omit the word *' heirs'' throughout.) 

And the said A. B. doth hereby promise and agree with 
the said C. D. and £. F. in manner following; (that is to say), 
that he the said A. B., his executors or administrators, and all 
necessary parties, shall and will, at his and their own costs 
and charges, when thereunto required by the said C. D. and 
E. F., or any of them, or any other of the partners for the 



(a) Still greater care is to be obeerred in taking a deposit of title deeds 
relating to Leasehold property to secure money. The same obaerrations 
apply as to the necessity for an agreement in vfriting accompanying the 
deposit, as are before made in relation to freeholds. In Flight ▼. Bentky 
(7 Bimon's Rep. 149), the Vice Chancellor (in 1834) hdd, that the 
depositary of a lease for securing a debt is liable to the rent and cove- 
nants^ although he hoe not taken postesiion of the premises. See also 
Lucae y. Comerford, 1 Ves. J. 2S5. S. C, S Bro. C. C. I66. Lord 
Langdalb M. IL also, in Jenkins v. Portman, 1 Keen, 454., in decid- 
ing upon the same subject, said, '^ The case of Lucas v. Comerford 
was cited to show diat, even in the case of an equitable mortgage by 
deposit of deeds, the depositary was held bound, by an agreement to 
rebuild, and was compelled to take an assignment with corenants for 
that purpose. The authority of that case was not denied ; but it appears 
by Brown's report, that the equitable mortgagee, in that case, had taken 
possession of the mortgaged estate ; and it was argued that. In equity, 
a mortgagee, by assignment of the whole leasehold interest, did not become 
liable to the covenants of the lease, if he did not take possession ; and 
the cases of Sparkesv, Smith* (2 Vernon, 274.) and Eaton r, Jacques Sattmv.JaeqHu 
(Doug. 455.), which was expressly overruled at law in Williams v. Boson- ©▼erruled. 
quet (1 Brod. & Bing. 238.; 8 Moore, 500,), were cited as showing 
the rule in equity. The case of Pilkington v. Shatter, (2 Vcm. 374.), 

* In the report called Sparkes v. Femon, with a reference to Douglas, 
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Borrower to time being of the said banking-house, or their assigns, make 
execute demise ^^^ execute a legal and effectual mortgage, by demise or 

underlease, to them the said C. D. and E. F., for the term of 



and an anonymous case in Freeman (vol. ii.> 253*), were also died; 
but it does not appear to me that the fact of a mortgagee by assignment 
of a leasehold interest, taking actual possession of the mortgaged pro- 
perty^ is more important in equity than it is at law ; and the case of 
Flight V. BenUey shows that it was not so considered by the Vice Chancellor, 
In that case Flight, the plaintiff^ represented the original lessee of the 
estate in question. Posttethtoaite was an under-lessee ; and he deposited 
his under-lease with Bentley ^ Co,, as a security for the repayment of a 
sura of money. After the insolvency of Postlethwaite, Flight denmnded 
the rent of Bentley 4* Co-y who at first refused either to pay rent, or to 
give up the lease without payment of what was due to Uiem. Flight 
Uien filed his bill. Bentley <Sf Co., by their answer, stated that they 
had never taken possession, or received rent ; that they claimed no in- 
terest, and were willing to give up the lease ; and therefore submitted 
that Uiey never had been, and were not liable as assignees to the rent 
and covenants of the lease. The Vice Chancellor declared that they 
were liable to the covenants, and decreed payment of the rent." See also, 
Chse y, WiJberforce, 1 Legal Guide, 102. ; ea parte IMfeoca Richardson, 
Id. 266. In Mooresy. Cheat (8 Sim. 508., 1 Legal Guide, 102. 8.C.), 
the Vice Chancellor (in 1839) overruled his former decision made in 
Flight V. Bentley, and held that a deposit of a lease by way of equitable 
mortgage does not render the depositary liable for the rent and covenants. 
FSgkt V. BeiU' His Honour said, that he felt the decision in Fliyht v. Bentley could 
Ay overruled, not be supported ; and what rendered it remarkable, he had long ago 

made a comparison betweeen the two reports of Lucas v. Comerford, in 
Vesey and in Broum ; and in the margin of his copy of Brown's re- 
port be made this note : '^ It appears from the report in 1 Vee, Jun. 
235., that the defendant, by his answer, admitted that he waa bound to 
perform the other covenants in the lease, but insisted he waa not bound 
to rebuild the house ; and Lord Thurhw seems to have made his de- 
cision on that admission,'^ His Honour continued, '* There was also 
another important fact in that case, which is omitted in the report in 
Vesey, but is mentioned in the report in Brown, namely, that the de- 
fendant was in possession of the premises comprised in the lease." He 
could not comprehend how, with those circumstances affecting the case 
of Lucas y, Comerford, the decision in Flight v. Bentley ever came to 
be made, which was neither supported by Lucas v. Comerford, nor by 
any principle recognised by the Court. His Honour considered the law 
to be, that if a lessee contracts to sell his lease, and another party con- 
tracts to purchase it of him, it would be contrary to the established 
•principles of a court of law or equity to say, that thereupon any right 
or equity arose to the landlord to compel the purchaser to take an as- 
signment of the lease, or to compel the seller to assign it No such 
ease ever arose ; for no equity could arise to the landlord to interfere in 
consequence of such a contract between the lessee and the intended 
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years (i), to be computed from , subject only to 



the rent of a peppercorn, or in such other manner, and with 
such powers, clauses, covenants and agreements as they shall 
think fit, of the hereditaments and premises respectively 
comprised in the said deeds and writings, for the said sum of 

L and interest; such mortgage, demise or under-lease 

to be prepared by, &c« (as in the last precedent, to the end), 
substituting the words ^^ mortgage, demise or under-lease," 
for the words ^^ mortgage or charge;'* and in the last clause, 
for the words " convey, release, surrender,*' substitute the 
word "assign." 



sigDee. The depositary qf a lease for securing a debt has a right to file 
a bill for a foreclosnre, and to have the lease assigned to him ; or if he 
has an agreement for a sale^ he may file a bill for a specific perform- 
ance : but he is not hound to do either ; and uriiU he ewereises hie opHon, 
or takes possession of the tenements comprised in the lease^ he stands to 
an intents and purposes in the character of an entire stranger to the 
tenancy^ and the landlord has no right whatever to interfere with him. 
In Lttcas v. Comerfordy Lord Thublow made a decree which gave to 
the landlord the benefit to be derived from investing the depositary of the 
lease with the character of legal assignee^ which to a certain extent the 
depositary had before^ for he waa in possession, and had submitted to 
perform some of the covenants ; and as his Honour understood the case 
of Jenkins v. Portman, Lord Lanodale might have made his decision 
just as he did, if Flight v. Beailey had never existed, and decided 
Moores v. Choat without meaning to interfere with the dedsion in 
Jenkins v. Portman* 

An equitable mortgage may also now be created by a deposit of share 
certificates for an advance of money bond fide, and which will be good 
against assignees in cases of bankruptcy. See ex parte Ann IMfecca 
Richardson, 1 Legal Guide, ^66. ; where the whole of the cases upon 
the sttlgect are collected. 

(b) The term to be of less duration than ^t granted by the original 
lease deposited. 



F 9' 



70 



Agreements. 



XL 
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Lessor the 

freeholder. 

Freehold. 



Parcels. 



Term. 
Sent 



Intended les- 
sees covenants 



To build. 



Building Agreement (a) Fredudd Land, 

ARTICLES OF AGREEMENT made and entered into 

the day of — ^, between A. B, (the lessor), for himself, 

his heirs, executors and administrators, of the one part, and 
C. D. (the lessee), of the other part. 

The said A. B. doth hereby agree to let« and the said C. D. 
doth hereby agree to take, [All], To hold the same, with the 
appurtenances, unto the said C. D., his executors, administra- 
tors and assigns, from the day of , for the term of 

^ at the rent of L for the first six months of the said 

term, to be payable on the day of •— ^ now next, and at 

the yearly rent of L for the residue thereof, payable 

quarterly, the first payment thereof to be made on the ■ 
day of w And the scud C. D., for himself, his heirs, 

executors and administrators^ doth hereby covenant, promise 
and agree to and with the said A.B., his heirs and assigns, 
that he the said €• IX9 his executors^ administrators and 
assigns, shall and will, at his and their own proper costs and 

charges, on or before the day of now next, with 

good mortar, sound and well-burnt new bricks, and other 
good and sound new and proper materials of all aorta, well, 
substantially and in a workmanlike manner, to the satisfaction 
and under the inspection of the surveyor or architect of the 
said A. B., his heirs or assigns, erect, build, and completely 
finish fit for habitation, according to the plan, scale, elevation 
and dimensions drawn in the margin hereof (i), and conform- 



(a) An agreement to build^ if sufficiently certain, will be enforced in 
Equity y bat a general covenant "to lay out 1000/. in building, the 
btdlding to be of the value of 5002. a year, and to be erected within 
three years, '\cannot be. Mosley v. Firgin^ 3 Ves. J. 184. 

(b) Small deviations from the plan of building will not be con- 
sidered as material ; but if there is any obstinate or corrupt deviation, 
that will materially affect the contract. Craven v. TickeU, 1 Ves. J. 
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able to the specification hereunder written, substantial Specification. 

brick dwelling-houses of the — class or rate of building ; 
and that each house, when built, shall be of the clear 
yearly value of ■ ■ JL at the least : And that neither of 
the said messuages and buildings so to be erected as afore- 
said shall at any time hereafter be converted into or used 
as a shop, public-bouse, warehouse, or manufactory, or Nothop8,&c. 
otherwise dian as a private dwelling-house, without the con- 
sent of the said A. B,, his heirs or assigns: and that no ^, _ . 
noisome or onensive trade,, business or occupation what- trades, 
soever, which shall be offensive to the said A. B., his heirs 
or assigns, or his or their tenants of the adjoining lands and 
premises, shall be used or carried on in or upon the said pre- 
mises : And also, that the said A. B., his heirs or assigns, Leoor to enter 
shall and may at all times enter and come into and upon the building, 
said messuages or tenements so to be erected, to view and see 
whether the same be built according to the true intent and 
meaning of these presents : Akd tliat the said C. D., his l>r«ns- 
executors, administrators or assigns, shall and will pay his 
proportions of the expenses of making and keeping repaired 
all drains and sewers, and all charges and assessments to be 
made in respect thereof. And the said A. B., for himself, his Lessor's core- 
heirs and assigns, doth hereby covenant, promise, and agree "*"** 
to and with the said C. D., his executors, administrators and 
assigns, that when and as soon (c) as of the said mes- 



And where s demise was made of ground^ with proper abuttals^ and 
containing from east to west 5^ feet^ more or less^ and the tenant had 
built a hooae covering 62 feet and a half of ground^ bat which apaoe^ 
though not corresponding with the measurement, corresponded with the 
abuttals as set out in the lease, upon ejectment brought to recover this 
space of S feet and a half. Lord Kenton held that the words " more 
or less,** in the lease being indeterminate, and the space covered, in fact 
corresponding with the abuttals, that the tenant had a fair title to insist 
^at it was meant that so much should pass by the demise ; but as it 
had been proved that the lessor had resided in the neighbourhood, and 
saw the daily progress of the work, that he should not be allowed to set 
up this as an encroachment. 

(e) In Poole v. Bentley^ 2 Campb. Ca. 286., an agreement was made 
between plaintiff and defendant for a piece of ground, '* and that for 
and in consideration of a lease to be granted by the plaintiff," the de- 
fendant agreed to expend a sum of money in building five or more 
houses, and the plaintiff agreed to grant a lease or leases of the said land 
and premises as soon as the said five houses should be covered in, and 
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suages or tenements shall be finished fit for habitation, to the 
satisfaction of the said A. B.5 his heirs or assigns, or his or 
their surveyor (or architect). He the said A. B., his heirs 
or assigns, shall and will, at the request, costs and charges of 
the said C. D., his executors, administrators or assigns, in all 
things execute to him or them a good and valid lease, or 
leases (to be prepared by the solicitor for the said A. B., his 
heirs or assigns), and thereby demise to him or them for the 
Several leases, aforesaid term, by several and so many indentures of lease 

as he or they may require, not exceeding one lease for each 

house, as well as the said messuages or tenements, as 

also all such other messuages or tenements and premises 
as shall be then erected, or as shall from time to time 
be thereafter erected and built upon any part of the said 

piece of ground, until the whole of the said messuages 

or tenements shall be erected and built, the yearly ground 
rent for every such lease to be in proportion to the whole 

rent of /., and to be free and clear of the land tax, 

sewers' rate, and all other taxes, charges, rates and a8se»- 
ments whatsoever, either parliamentary or parochial; in 
which said lease or leases shall be respectively contained all 
common and usual covenants, provisoes and agreements on 
the lessee's part to be performed as are usual in leases of the 
like nature, witli liberty for the said A. B., his heirs or assigns, 
or his or their agents, within the last seven years of the said 
term to come upon the premises comprised in such lease or 
leases respectively, and to take an inventoiy of the fixtures 
therein, and also covenants on the part of the said C. D., his 
executors, administrators, or assigns, that he or they shall not 
dig the said ground for the purpose of taking away any brick 

the said defendant agreed to take such lease or leases^ and to execute a 
counterpart or counterparts thereof/' It was objected that this instru- 
ment operated as a present demise, and ought to have been stamped as a 
lease. Lard EUenborough held that the paper passed a present interest 
in the land, and operated as a demise : the lease or leases afterwards to 
be granted were only by way of further security. Present possession 
was given, houses were built, and the agreement was to be binding till 
another was executed, and his lordship refused to receive the paper in 
evidence unless stamped as a lease ; and the ooubt of King's Bench 
afterwards decermined that the instrument was a lease. See also Gxtod- 
title dem. Estwick v. Wry, 1 Term Rep. 735 ; Roe v.Ashburner, 5 Id. 
163. 



Apportioned 
rents. 

Taxes. 



Usual cove- 
nanU. 



Fixtures at end 
of term. 



Lessee not to 
dig fur brick 
earth, &c ; 
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earth or clay, or other thing contained under the surface 
thereof, or for making any bricks, tiles or other things thereon, 
nor shall burn any such, or allow any such to be made thereon : ^J u "IIL 
And also, that he or they shall surrender the said messuages ^^ gu„ender 
and premises at the end of the said term, with all landlord's at end of term 
fixtures, erections, buildings, «and improvements, in good and J^ fixtures, 
proper repair and condition : And also, that he or they shall in-uwu 
insure the said messuages or tenements, at his or their own 
charges, as they shall severally be erected and covered in or 
roofed, to the full value thereof respectively, in some or one 
of the public offices for insurance of houses from fire in 
London or Westminster, in the joint names of the said A. B., 
his heirs or assigns, and the said C. D., his executors, admi- 
nistrators or assigns, and shall keep the same so insured 
during the said term ; Arid that, in case the said C. D., his 
executors, administrators or assigns, should neglect to insure, 
it shall be lawful for the said A. B., his heirs or assigns, to 
make such insurance on the said premises as he or they may 
judge necessary, and recover the money to be paid in obtain- 
ing such policy or policies in like manner as rent in arrear, 
and also the usual proviso for re-entry on nonpayment of rent, 
or nonperformance of covenants. And the said C. D., for Leasee to ao- 
himself, his executors, administrators and assigns, doth c«pt !«•»«• 
hereby agree to accept of such intended lease or leases of the 
said premises, upon the terms and conditions aforesaid, and 
to execute a counterpart or counterparts thereof, and pay the 
expense of such lease or leases, counterpart (d) and counter^ 
parts, and the expense of these presents. And it is hereby 
declared and agreed, that within thirty days after the ex- 
ecution of this agreement, he the said A. B., his heirs or 
assigns, shall, at his or their expense, make out and deliver to Title of lessor, 
the said C. D., his executors, administrators or assigns, a 
proper abstract of his title (e) to the fee simple and inhe- 



(<f) Without this stipulation the lessee cannot be compelled to pay 
the expense of the counterpart. Jennings v. Turner, 8 Carr. & 
Payne, 6l. 

\e) In GwiUim v. StonCy 3 Taunt. 433., it was held that a man en- 
tering under an agreement for a lease, before the lease is granted, cannot 
call upon the other party to reimburse him his loss, in case a title cannot 
be made. Lawbbnce J. considered that a mere agreement to grant a lease 
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ritanoe of the said piece of ground, and deduce a good title 
thereto ; and that in the said lease or leases shall be contained 
a covenant on the part of the said A. B., his heirs and 
assigns, for the quiet enjoyment of the premises to be demised 
ProTwo for ^y ^^'^ \e9Wi or leascs respectively : Provided always, and 
re-entry. it is hereby declared and agreed, between and by the said 

parties hereto, that in caae de&ult shall be made by the said 
C. D., his executors, administrators or assigns, in payment of 
the said several rents hereinbefore agreed to be paid as afore- 
said, or any part thereof, by the space of twenty«one days 
next over or after any of the days hereinbefore appointed and 
agreed for payment thereof, or in case of the breach or non- 
performance of all or any or either of the clauses, covenants, 
or agreements herdnbefore mentioned and agreed on the 
part of the said C. D., his executors, administrators or assigns, 
to be observed and performed, then and in either of such 
cases it shall and may be lawful for the said A. B., his heirs 
or adsigns, into and upon the said piece of ground, buildings 
and premises hereby agreed to be demised, or such parts 
thereof as shall not then be leased, to re-enter, and the same 
to have again, repossess, and enjoy, as in his or their former 



did not wsnrant an implied agreement to make a good title, or deliver 
an abstract ; and Gibbs, C. J., in Twipk v. Brown, 6 id. 60., thought 
that the lessor was noi bound to deliver an abstract under a bwe sgree. 
ment to grant a lease for twenty-one years ; bat it was decided by the 
Master of the Rolls, in a case where the agreement was made to 
take a lease for twenty-one years, that the intended loiwr, who woo 
plaintiffs could not enforce a specific performance without producing his 
title. Fiddes v. Hooker, 2 Mer. 424. Lord Man8fieu>, in Keech 
V. HaU, Douglss 21., seems to have taken it for granted, that a lessee 
has a rig^t to see his lessor^s title. Lord Tbntbrdek, C. J., in 
George v. Pritchard, 1 Ry. & Moo. 417m held thuUunlest by espr§§9 
etipulation, a vendor of a lease is not bonnd to produce his landlord's 
title ; that the cases the other way were only cases in equity / and 
though it might be true that a vendor could not compel a specific per- 
formance without shewing his landlord*s title, still, in a court qf law, 
the purchaser cannot recover hie dq^oeit on that ground, without ex- 
press contract. But when upon an agreement to grant a lease for a 
large premium, upon which a deposit was paid, and which was consi- 
dered as the eaie of a leasee it appeared the intended ksser had no 
right to grant it, his lordship h^d that the intended lessee woe 
entitled to recover his deposit Roper v. Coombee, |S Barn. & Cress. 
5S4t.i and the Court was of this same opinion. 



estate, any thing herein contained to the contrary notwith- 
standing. And lastly, it is hereby furtiier covenanted, de- On breach by 
clared and agreed, by and between the said parties to these j^^&c. to W 
presents, that all such part or parts of the said piece or parcel come the pro- 
of ground, messuages or tenements, erections and buildings, j^aw.^ 
which at the time of any such default or breach as last afore- 
said shall not have been actually granted on lease as afore- 
said, and also all walls, buildings, materials and things 
which shall have been built, brought or laid in or upon such 
part or parts of the said piece or parcel of ground which shall 
not then have been granted on lease as aforesaid, or which 
shall be standing or being thereupon, or upon any part or 
parts thereof, at the time of such default or breach as afore- 
said, shall from thenceforth be and become the absolute 
estate, goods and chattels of the said A. B., his heirs and 
assigns, to be so held, deemed and taken, both at law and in 
equity (y*), any thing hereinbefore contained, or any rule 
of law or equity to the contrary notwithstanding. In Wit- 
ness, &C. (ff) 

(/) Such an agreement cannot hinder a court of equity of its 
jurisdiction. Fry v. Porter, Chanc. Ca. 141. 

(j) An agreement for a lease is, in itself, a transfer of possession, 
whether immediate or in future. 

If two persons take grovnd^ and expend money in erecting build- 
ings upon it^ they will be deemed partners with respect to such property ; 
and in case of the death of either of them, the survivor will be beld 
as trustee of a moiety for the representatives of the deceased. See 
Ljfeter v. Holland, 1 Yes. Jun. 431., 2 id. 631. ; Elliott v. Brown, 9 
id. 597 cited. 

When a man, on ffromiee of a lease to be made to him, lays out 
money on improvements, he shall oblige the lessor afterwards to execute 
the lease, because it was executed on the part of the lessee ; besides 
that, the lessor shall not take advantage of his own fraud to run away 
with the improvements made by another ; but if no such expense had 
been on the lessee^s part, a hare promiee of the lease, though accompanied 
with possession, is widiin the Statute of Frauds. Seagood v. Meale, 
Prec. Cha. 5(jl, In Pyke ▼. Williams, 2 Vern. 454., instances are 
stated where parol agreements, in part executed by delivering possession, 
had been decreed since the Statute of FVauds ; and the case oi Foxcraft 
v. LiHer (CoDes, P. C. p. 108, and cited Gibb. Eq. Ca. 4, 11.) was 
dted, where the plaintiff, pursuant to a parol agreement for a building 
lease of WUd House, proceeded to pull down part, and before any lease 
executed, the owner of the soil died : the defendants (his representatives) 
knew nothing of the matter, and insisted upon the statute, and the Lord 
Keeper dismissed the bill, which was reversed by the House of Lords, 
and a building lease docreed* 
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XII. 



Building 
agreement. 

Leaseholds. 



Agreement FOR Building tr^e the Lessor is a Lease- 
holder, (a) 

The same form as No. XL will also apply to cases where 
the lessor is a leaseholder, omitting the words *^ heirs, exe- 
cutors and administrators" throughout. 

If it be the intention that the intended lessor shall not 
produce his landlord's title, alter that form according to pre- 
cedent No. 6, LessoT^s Title. 



xin. 



Agreement. 

Furnished 
house for one 
year. 



Agreement to let a House cmd Furniture, (b) 



AN AGREEMENT made the 



day of 



18 



between A. B. of the one part, and C. D. of the other part. 



(a) Wbere an estate agreed to be leased was comprised with others 
in an original lease, under which the original lessor had a right to re- 
enter for breach of covenants, so that the under-lessee might be evict- 
ed without any breach on his part^ he is not bound to accept the 
title with an indemnity. FUdes v. Hocker, 

(b) The goods of a tenant of ready-furnished lodgings may be dis- 
trained for rent 2 New Rep. 224. Wearing apparel, while not in 
ueey is clearly distrainable for rent. (Co. Lit. 47. a; Baynes v. Smith, 
1 Esp. Ca. 206.) ; but if it be fiot in xue, though only taken off for 
natural repose^ it may be distrained. This was decided by Lord 
Kenyon, in BiseettY. CakkoeU,' Peake S6. The same rule applies to 
whatever is in actual uae in die hands of a person at the time ; for 
as a distress is a pledge, that cannot be a pledge to one man, of which 
another has ihe actual use. 
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The said A. B. doth hereby agree to let, and the said C. D. House, 
doth hereby agree to take, all that messuage or tenement 
and premises, with the appurtenances, situate and being 

in ; Together with the use of all and every the Furniture. 

household goods, furniture, utensils and effects therein, and 
which are described in the inventory thereof hereunder 
written ; To hold the said messuage or tenement, and pre- 
mises, with the use of the said household goods and furniture, 

utensils and effects, unto the said C. D., from the day Term. 

of , for and during the full term of one year, at and ^^*- 

under the clear monthly rent or sum of L^ free fix)m 

all taxes, charges, rates, and assessments whatsoever, as well 
parliamentary as parochial ; the first payment thereof to be 

made on the day of — now next And the said Agreement to 

C. D. doth hereby promise and agree that he will [monthly, ^^ ""*' 
on the ■ day of — in eveiy month, during the said 
term, pay unto the said A. B. the said clear rent or sum of 

L; And also, that he the said C. D. will pay all taxes. Free from 

charges, rates and assessments whatsoever, as well parlia- ^'^^ 
mentary as parochial, as are charged, rated or assessed upon To repair, 
the said house and premises : And also, that he the said 
C. D. will, at his own expense, at all times during the said 
term, keep and preserve the said messuage or tenement and 
premises in good and substantial repair, and the said house- 
hold goods and furniture, utensils and effects, whole, unde- 
faced, undamaged, and in good and proper condition and 
repair; and if any loss, damage, or hurt shall happen or 
come to the same household goods and furniture, utensils and 
effects, he the said C. D. will, at his own expense, repair and 
make good the same, and replace all such parts of the same 
effects as by any unavoidable accident shall be broken or 
destroyed, with others of the same sort and value: And also. Not to adl or 
that he the said C. D. will not, under any colour or pretence ^^^^ 
whatsoever, sell or dispose of, remove or take off^ or from 
the said premises, or any part thereof, any of the said house- 
hold goods and furniture, utensils and effects ; And will, at '^^J^^ "^ '* 
the end of the said term, quietly yield up the said messuage 
or tenement, household furniture and effects, and every part 
thereof, unto the said A. B., whole, undefaced, undiminished 
aud in good plight, repair and condition, (reasonable use and 
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Special ^ear thereof, and casualties by fire in the mean tinie» only ^- 

T^^y. ^ cepted) : Provided always, and these presents are upon this 

express condition, tliat if at any time during the said term of 
■' ■ » the said monthly sum of L shall be unpaid for ■ 
days next after any day on which the same ought to be paid as 
aforesaid, or if the said C. D., or any agents or senrant8» or 
other person acting under him, or any officer acting under any 
process of law whatsoever (c), shall attempt to remove or 
take off or from the said premises all or any part or parts of 
the said household goods and furniture, utensils and effects^ 
that then and in either of the said cases it shall and may be 
lawful for the said A. B. into and upon the said messuage or 
tenement and premises, and every part thereof, to enter, and 
to take possession of the same, and of all the said household 
goods and furniture, utensils and effects, and him the said 
C. D., his agents and servants, and all other person and per« 
sons whomsoever, thereout and from thence utterly to expel, 
put out and remove, and that without being obliged to bring 
any ejectment for the recovery of the possession thereof and 
without being subject to any action at law from the said 
C D. for taking and retaining such possession as aforesaid* 
And that in either of the said last-mentioned cases this 
agreement, and every clause, matter and thing herein con- 



(c) If ftumitare leased with a house is wrongfully taken in execu- 
tion by the sheriff, the landlord cannot maintain trover agftinst the 
sheriff pending the lease. Gordon v. Harper^ 7 Term. Rep. 9. S. C. 
2 £sp. 465. ; see also Burton ?. Hughes, 2 Bing. 173., Bull N. P. 84. ; 
Sayiis v. Fisher, 7 Bing. 153. S. C. nom. Bayiis v. Usher, 4 Mo. & 

Pay. 790. 

Witboat this clause the landlord will have no other remedy than 
trover or detinue for the goods after the expiration of the term ; for^ as 
the law does not create any covenant upon such personal things, an 
express covenant becomes necessary. Bac. Ab. tit. Leases A. & B. 

By statute? &8 Geo. 4. c39-8> 45., if any person shall steal any chat- 
tel or fixture let to be used by him or her in or with any house or lodging, 
whether the contract shall have been entered into by him or her, or by 
her husband, or by any person on behalf of him or her or her husband, 
every such offender shall be guilty of felony, and being convicted 
thereof, shall be liable to be punished in the same manner as in the 
case of simple larceny. 

As to forcibly ejecting a person of iU character from a furnished 
house, see Baring v. Sewstre, % Legal Guide, 138. 
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t, sbill oease^ determine and be absolutely void ; And 
he the said A. B. shall and may hold and enjoy the said 
meflsuage or tenement and premises, household goods and 
furniture, fixtures and effects, in such and the same manner 
as if this agreement had never been made and executed. And Pmalty. 
for the true performance of this agreement on the part of the 
said C. D., he the said C. D. doth bind himself, his execu« 
tx>r8 and administrators, in the penal sum of L of lawful 
current money of England, as and for liquidated damages* 
In witness, &c. 



XIV, , 

Agreement to kt a Public House fir a Year^ by a Brewer's house. 
Brewer. 

» 

AN AGREEMENT made this day of , between 

A. B. of the one part, and CD. of the other part. 

The said A. B. doth hereby agree to let, and the said C. D. 
doth agree to take. All that messuage or tenement and pre- Parods. 
mises situate in — , known by the sign of , and late in 

the " or occupation of , with the appurtenances 

Uiereunto belonging, To hold the same, with the appurte- '^eim. 
nances, unto the said C. D., from the day of the date of these 
presents for the term of one year, at and under the clear Rent. 

yearly rent or sum of /., to be paid by four equal quarterly 

payments in the year, on the several days following ; (that is 
to say,) the 25th day of March, the 24th day of June, the 
29th day of September, and the 25th day of December, free 
and clear from all parliamentary and parochial taxes, rates, 
assessments, and impositions whatsoever; the first payment 

thereof to begin and be made on the day of- now Terma of 

next : And the said C. D. doth hereby promise and airree q">*'">g P<»- 

•^ * ° seauon by 

with the said A. B. in manner following; (that is to say,) tenant. 
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In defiuilt of 
notice to quit, 
tenancj to 
continue. 



Subsequent 
notice to quit 
by landlord. 

Tenant to quit 



that if he the said C. D. shall be desirous to quit the said 
messuage and premises at the end of the said term of one 
year, that then and in such case the said C. D. shall give or 
leave unto or for the said A.B., at his brewery, notice in 
writing, three months (a) before the expiration of the said 
term of one year, of such his intention, and shall, at the end 
of the said term of one year, quit and deliver up possession 
of the said messuage and premises unto the said A. B. And 
in case the said &D. shall not give such notice as last 
aforesaid to the said A. B. to quit the said premises, and 
the said A.B. shall be desirous tliat the said CD. shall 
quit the same^ and for that purpose if the said A. B. shall, 
three months previous to the end of the said term of one 
year, give or leave notice in writing unto or for the said C. D. 
upon the said premises, to quit and deliver up the possession 
thereof, he the said C. D. shall, at the end of the said term of 
one year, upon receiving such three months' notice as afore- 
said, quit and deliver up the possession of the said messuage 
and premises unto the said A. B. accordingly. But in default 
of such notice to quit at the end of the said term of one 
year being given by either par^ to this agreement, to the 
otlier of them, that then the said C. D. shall hold the said 
premises for the further term of one year, but subject to the 
like notice to quit from the said A. B. at the end of every 
three months ; And in that case, if the said A. B. shall give^ 
at any time after the end of the first year, three months' 
notice in writing to or for the said C. D., upon the said pre- 
mises, to quit the same, he the said C. D. doth hereby pro- 



la) In Doe dem. Green and others v. Baker, 8 Taunt. 241., the 
plaintiffb, who were brewers, let a house to the defendant under a writ- 
ten agreement, in which was a proviso for determining the tenancy after 
the expiration of the year, by the landlords giving the defendant three 
months' notice to quit, but it did not contain any dause of r^^entry. 
After three yean' possession, the landlords gave the defendant three 
months* notice to quit, and the Court held that a datue qf re- 
entry was whotty unnecessary. The agreement stipulated for the deter, 
mination of the tenancy upon certain terms; before the expiration of the 
three months after the notice to quit had been served, the tenancy ex- 
pired, and the plaintiiSk became entitled to maintain the ejectment 
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mise and agree to deliver up the possession of the premises 
pursuant to such last-mentioned notice: And also, that he Agreement by 
the said C. D. will,' during the said term of one year, J^f'**^^^ 
and also during such further term he shall continue in the 
possession of the said premises, pay to the said A. B., the 
said yearly rent of Z., at the times and in manner afore- 
said ; and also will pay all manner of taxes, charges, rates, and taxes, 
assessments and impositions whatsoever, parliamentary, paro- 
chial or otherwise, now or hereafter to be taxed, charged, 
assessed or imposed upon the said premises; And also, that To keep house 
he the said C. D. will, during the time he shall be in posses- pSbS^u,e. 
sion of the said messuage and premises, keep the same open 
as a public-house, and that in the usual and customary way 
and manner as houses of that description are kept; and will 
not do or permit or suffer to be done any act, matter or 
thing whatsoever that can or may affect, lessen or make 
void either or any of the licences to the said messuage or 
tenement and premises ; nor shall nor will, under any pre- Not to part 
tence whatsoever, part with the possession or occupation of ^on ^m^ 
the said premises, or assign over or part with this agreement, uugo- 
to any person or persons whomsoever, without the consent of 
the said A. B., in writing ; And also, that he the said C. D. To purchase 

\ \-i 1 Ml J • 1 /• 1 • beer from )and« 

shall and will, dunng .the contmuance of this agreement, lonL 
purchase from the said A. B. all the porter and beer which the 
said CD. shall sell or consume upon or out of the said pre- 
mises, or any part thereof^ provided the said A. B. shall from 
time to time send and supply the said C. D. witli good and I*°<po'<l *? 

_ ° supply good 

wholesome porter and beer [b) as shall be approved by his or beer. 



(h) Where a victualler agrees with a brewer to pnrchaae from him all 
the beer he may require^ the brewer is bound to supply him with 
beer of a fair warrantable and wholesome quality, and the agreement 
camiot be enforced unless it be proved that good beer is supplied. See 
HoUxmbe v. Hewson, 9, Campb. 391. So in Cooper y. TwUnOy 3 id. 286.^ 
dted^ where the tenant was liable to an advanced rent by way of penalty 
if he did not purchase the beer sold in his house from Elliot and Co.^ 
who^ he alleged^ served him with bad and unwholesome beer^ by reason 
ofwhich he lost his customers^ that he required the brewers to take it 
back^ which they refused to do, and he, in consequence^ purchased beer 
from other persons^ and the landlord distrained for the advanced rent^ 

VOL. III. G 



82 



Agreements. 



And remove 
beer of bad 
qualitj, and 
replace it with 
good beer. 



Tenant to 
assign licences 
on quitting 



Penaltj. 



their customers^ at the same price as the said A. B., his execu- 
tors, administrators, or assigns, shall charge his other dealers 
for the same : And also provided the said A. B., his executory 
administrators^ or assigns, shall, within ■>■■ ■■ days' notice to 
that effect, remoT^ and carry away all such porter and beer 
as shall be of a bad quality, and be or become unfit for us^ 
and replace the same porter and beer so to be removed with 
other porter and beer of a good and wholesome quality t And 
lastly, that he, the said C. D., upon quitting or leaving the 
said messuage or tenement, shall and will assign and tranter 
all the licences unto his successor, or deliver the satde up unto 
the said A. B^ his executors, administrators, app<Mntees, or 
assigns, as the case may be. And for the true pef forifiance of 
this agreement, each of the said parties hei'eto doth hereby 
bind himself, his heirs» eicecutors, and administrators, unto the 
other of them, his heirs, executors, administrators, and assigns, 
in the penal sum of — — /.j to be recovered from the party 
making default, as and for liquidated damages, (c) In 
Witness, 8cc. 



Lord Ellbnborouoh said, I hope this is the last time I shall see ^such 
a provision in any lease ; for it is too much that any man should, by 
his own act, without the intervention of a court, be enabled to proceed 
in a sumntary way, and to distrain gravi manu for that which is a 
penalty. The whole of these leases, by which the people of ^e de- 
scription of the plaintiff are prevented from having the article they deal 
in from those who will serve them best, are extremely injurious to die 
public interest and welfare ; however, no man is bound to make him- 
self a sacrifice to such a covenant as this ; on the contrary, it is his duty, 
in respect to the public health, to resist it. If the plaintiff had gone on 
selling beer of a bad qufdity, with notice to him that it was so, and any 
material injury had been produced to any of his Migesty's subjects by 
drinking it, he would dearly have been liable to all the consequences of 
a criminal protecutioa for selling beer of so noxious a quality. It was 
dierefore no more than ii4iat was due to himself fut his dwn indemnifi^ 
cation, that he should apply finr beer elsewhere, if he were ill served by 
his own landlord. (See also T%omUm v. Sherrait, 8 Taunt. 52^,, Jufnn 
V. Bdney, $ Camp. S85. ; Weaver v. Sessicnf, 1 Marsh, 905., 6 Taunt. 
1 54.) But although an innkeeper is not bound to take bad porter, be is 
liable to receive good beer subsequently offered to him. (6 Taunt. 155.) 
These sort of contracts are, however, not favoured at law, because they 
tend to prejudice the health of the pubUc. (Thornton v. Sherratt.) 
(c) See poit, p. 85. 
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XV. 

Agreement for the Sale of the Lease, Licences, Pubuc housx, 
Fixtures, Furniture, and Stock in Trade of ^^^^^ 
a Public House. t?.,,'„^„« 

AN AGREEMENT made the day of , 182 , 

between A. B. of the one part, and C. D. of the other part 

The said A. B., in consideration of the sum of /• paid him 

by the said C. E. immediately after the execution of this 
agreement by way of d^KMiit, and in part of the purchase- i>epodt 
money hereinafter jnentioned, and also in consideration of Purchase 
the further sum of / ., being the residue of the said pur- "^J'y* 

chas^money to be paid by the said C. D. at Uie time herein- 
after expressed, doth hereby agree with the said C. D. to sell 
and assign to him the lease of all that messuage or tenement House, 
known by the sign of , in , for 

the residue of a term of years, commencing , sub- Term. 

ject to the yeariy rent of — /., and to the covenants con- ^*^^ 

tained in such lease : And the said A. B. doth also agree with 

the said C. D. to assign to him the licences belonging to the Licences, 

said house, upon his paying for the time unexpired therein 

respectively; and also to sell to him, the said C. D., all 

the tenant's fixtures, household furniture, and effects, now Fixtures and 

standing and being in and upon the said premises, at a valu- "" 

ation to be made by two appraisers, one to be chosen by each Valuation. 

party, or their umpire in case of dispute {a) | and also to 



(a) If the appraisers are appointed, and differ as to yalne, and tbey 
cannot agree upon an umpire, the court of equity will not interfere. 
(^MUnes y. Grey, 14 Ves. Jun. 408. ; Gregory v. Migheily 18 Ves. Jun. 
328.; GwrlayY. Duke of Somereet, 19 Ves. jun. 431., 1 Ves. & B. 68.; 
Corth Y.Jackson, 6 Ves. Jun. 34.; Pritchard y.Overy, 1 Jac. & WaL 396, ) 

Nor will the court of equity enforce the specific performance of an 
agreement to refer to arbitration. (WUks v. Davis, S M& 507* ; A^far y. 
Maekiew, 2 Sim. & S. 418.) 

G 2 
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Stock. sell to him, the said C. D., the stock in trade of porter, ale, 

cider, wines, spirituous liquors, and other stock in trade in 
and upon the said premises, at a valuation, to be made by 
two competent persons, one to be chosen by each party, or 
their umpire in case of dispute ; the respective parts of such 
stock in trade not to consist of larger amounts than as follows, 

viz. porter, butts ; ale and amber in value h ; wines, 

foreign and British spirits and compounds, together in value 
I. : And also that the said A. B. shall deduce a good and 
marketable title to the said lease and premises at his own ex- 
pense ; and will on or before the day of now next, 

on receiving from the said C. D. the sum of /., being the 

residue of the said purchase money, together with the amounts 
of the several valuations so to be made as aforesaid, at the 
joint expense of the said A. B. and C. D., execute a proper 
assignment of the said lease for the residue of the said term^ 
free from all incumbrances, subject only to the rents and 
covenants therein reserved and contained ; and deliver up the 
possession of the said premises to the said C. D., and pay all 
rent and taxes up to the same period : And the said C. D. 
doth hereby agree with the said A. B. to purchase the said 
lease, licences, household furniture, fixtures, and stock in trade, 
at the price and upon the terms and conditions aforesaid ; 
and also doth hereby agree upon the execution of such 
assignment as aforesaid to pay unto the said A. B., on 

or before the day of , the said sum of — i, 

together with the amounts respectively of the several valu- 

Not to produce ations SO to be made as aforesaid : And it is hereby airreed 

lessor's title* . . 

that the said A. B. shall not be bound or required to 

produce the lessor's title to the said premises : And the said 

A. B. doth hereby declare that the said messuage and pre- 

Average trade, mises is a free public house (b) ; and that the average trade 

of the same house for the last months is as follows, viz. 

— /. : And it is further agreed that no error or mis- 



(6) Where by the conditions of sale the lease was described as a 
free public house^ but in fact contained a covenant that the lessee or his 
assigns should take all beer from a particular brewer^ the Court held 
that the purchaser was entitled to recover back his deposit {JoneM v. 
Edney, 3 Campb. 285.) 
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statement (c) shall annul this agreement; but a compensation Muutement; 

shall be given or taken, as the case may be, the amount compenBation. 

whereof shall be settled by two arbitrators, one to be named 

by each party, or their umpire in case of dispute : And it is 

hereby expressly agreed and declared that in case either of 

the said parties shall neglect to fulfil all or any part of this 

agreement, the party making such default shall pay unto the 

other, his heirs, executors, or administrators, the sura o f ■ ■ /. ^**'^ "* 

hereby settled and agreed upon as liquidated damages ; and eiUier party. 

in case the said Ifmrchaser] shall make such default, the said 

deposit of L so made as aforesaid shall be retained by 

the said [vendor^ and considered as part of such liquidated 

(c) Misreprestntation has been a great souroe of litigation in con- 
tracts of this description. It has been long determined, that if a person 
is induced to give an unreasonable price for an estate by fraud or mis- 
representation of the vendor, equity will not compel him to perform the . 
contract (See Jamea v. Morgan, 1 Lev. 111. ; Omway v. ShrimpUm, 
5 Bro. P. C. 187*) In Bowring v. Stevens, 2 Carr. & Payne, 3S7,, the 
defendant sold the plaintiff the lease of hk house and goodwill of the 
trade for 2350/. ; and represented at the time that the house was doing 
150/. per month in foreign and British spirits, and selling from twelve 
to thirteen butts of beer per month, and in all was doing 200/. per 
month. It was proved that during the negotiations the defendant 
stated he was doing about 200/. a month in spirits and wine, and 300f. 
a month altogether. The plaintiff did not ask for |a sight of the 
brewers' and distillers* pass books, nor did he inquire of the brewers 
what beer they had sold the defendant. It was contended that as the 
plaintiff had u^lected to obtain all the information he might have 
procured, and omitted to inquire at the brewers', he could not main- 
tain an action for the false representation; it being laid down in 
2 Stark. £v. 46l., " that if the party had the fidl means of detecting 
the fraud and ascertaining the truth, and neglected to inform himself 
of it when he might easily have done so, it seems that an action for 
deceit cannot be supported, and vigilantibue non dormientibus Jura sub' 
wniuntJ' 

Abbott C. J. said, *' The question was whether, on the whole of the 
evidence, the jury were satisfied that the defendant practised a fraud 
and deceit on the plaintiff; and in forming their judgment on that 
question, the jury ought to take into their consideration the facts that 
plaintiff might have asked for the pass books, and have inquired at the 
brewers' ; and they should also make reasonable allowance for the sort 
of representations a man always makes when he is going to sell any 
kind of property.** And the Court subsequently refused a rule for a new 
trial. (See also DobeU v. Stevene, S Bam. & Cress. 623., 5 Dow. & R. 
490., 3 Bam. & Cress. 623. ; Lysney v. Selhy^ 2 Lord Raym. 1118. ; 
Meyer v. Everth, 4 Camp. 22. ; Flinn v. Tobin, Mood. & Malk. 36?.; 
eupra, p. 14.^ 
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damages; and in cade the said [vendor] »hall make such 
default, the said deposit shall be returned to the said {jpur- 
chaser\ and paid him in addition to the said liquidated 
damages. As Witness the hands of the said parties the day 
and year first above written. 

Or, 

The two Icut douses may be omitted^ and the following be 
substituted. 

Lastly. — For the true performance of this agreement each 
of them the said parties bindeth himself, his heir^ executors^ 
and administrators, to the other of them, his executors, admi- 
nistrators, and assigns, in the sum of /• (d) of lawful cur- 
rent money of England, to be recovered as liquidated damages 
against the party who shall refuse or neglect to perform all or 
any part of this agreement, and which the party who shall so 
make any such default doth hereby consent to pay to the 
other of them ; and that it shall be sulBcient for the party 
not in default to give these presents in evidence in any of 
Her Majesty's Courts of Record to recover the same. In 
Witness, &c. 



{d) Under an express stipulation of this nature the whole sum nay be 
recovered at law^ if the agreement be broken. {Reilly v. Jone^, 1 Bing. 
308. ; 8 Moore, 244.) But in Eandaff v. Everest, 2 Carr. & P. 577., S. C. 
Moo. & Mai. 41. (which is not well reported). Lord Tentekdek C.J. 
is stated to have said he was of opinion that an agreement^ for the non- 
performance of which damages are sought to be recovered, whatever 
may be the expressions used by the parties, and in whatever mode or 
form the agreement may be made ; whether the stipulation is for a sum 
to be paid as liquidated damages, or for a sum in the nature of a pe- 
nalty ; in point of law a jury cannot be called upon to give more 
damages than the party has really sustained. His Lordship confined his 
opinion to contracts not under seal, and observed that instruments in 
that form might perhaps receive a different construction. (See also Astley 
V. Weldon, 2 Bos. & P. 346. ; Smith v. Dickenson, S Id. 630. ; Har- 
rison V. Wright, IS East, 343. ; Barton v. Gloter, Holt N. P.C. 43. ; 
Pinkerton v. Caslon, 2 Barn. & Aid. 704. ; Farrant v. Olmius, 3 Id. 
692. ; ReiUy v. Jmes,) But in Clarke v» King, 2 Carr. & P. 286., where 
the defendant had agreed to sell to the plaintiflT the lease and b'cences 
of a public house, and paid a deposit, and both parties bound them- 
selves in a penalty of 100/. for the performance of the agreement, the 
brewers had agreed to advance a part of the purchase money to the 
plaintiff, but at the time appointed to complete the business, the brewers* 
clerk had not the cash, but tendered a cheque upon the house of his 
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XVL 

AnvcEEXEVT for the Purchase of on Annuity/ot Three Akwiitt fat 

T m^roa three lives 

^'^^^ charged upom 

freehold kadik 

AN AGREEMENT made the day ^f ^ between 

A. B. of the one part, and C. D. of the other. The said 
A.B.5 for himself, his heirs, executcNrs, and administrators, 
in consideration of the sum of— — I to be paid to him at 
liie time and in the manner hereinafter mentioned, doth 
hereby agree to sell, and the said C. D., for himself, his 
heirs, executors, and administrators, doth hereby agree to 
purchasei one annuity, clear yearly rent charge, or annual sum 

of 1^ to be charged and chargeable upon, and to be had, 

ireceived, and taken by, from, and out of ai,l, &c : To have, iVvcdi. 
HOLD, receive, and take the said annuity, clear yearly rent 
charge, or annual sum of ■ - /. unto and by the said C IX, Aonultys 



employers^ which, it was stated^ was the practice of the trader — Bsst C. J. 
said: If it were necessary diat the plaintiff shoold have the money 
ready^ he was clearly of opinion that the cheque of the most respectable 
house in London would not do. — It also appeared that the defendant 
was nol in a oondition to aasigpi the licences. — Bust C. J. said : The 
question was^ whether an action could be maintained for the penalty. 
He thoaght, as the money was not ready at the instant, and it appeared 
to farm that neither plaintiff or defendant were in a condition to perform 
the agreement, they had been making a bargain which could not be 
carried into eflfect without their doing more than either of them had 
done ; and that aa the defendant Was nnable to perfbrm diat part of the 
agreement by which he undertook to assign the licenoet to the {plaintiff. 
tiMrt the oontract aras at end, and the plaintiff was entitled to r6eo?er 
his deposit. The party, hofTeyer, wishing to be discharged from the 
agreement has not the orption of doing so on paying the ^nalty ; a 
sfMciflc perfSnpmanoe wiU be decreed as if no snch stipulation had been 
inserted. (See Murgrabe y. ArdAM, 1 Bowl. 107. ; tkLfSie y. Pemtoot 
6Bam. & Cress. 2l€., 9 DowL & R. S60. ; Hopeonr. Ttevor, 1 Sir. 
5$8., SP.Wfiw. 191.) And to entitle the party not in defiinlt to- 
reoovcr the penaky^ he must punctually^ exactly^ and literally fulfil his - 
part of the agreement. {Duke of St. Albane v. Shore, 1 H. Blackst j270<) 

Q 4t 
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his executors, administrators, and assigns, for and during (a) 
Iiv» the natural lives of C. D., K F., G. H., and the lives and 

life of the survivors and survivor of them, to be payable 
by even and equal quarterly payments in every year, from the 
day of granting the same, and a proportional part thereof up 
to and including the day of the death of such survivor ; the 

first payment thereof to begin and be made on the day 

of next: And the said A. B, doth hereby agree, for 

himself and his heirs, that he or they shall and will, on or 

before the day of , at his and their own expense. 

Title. ..4nake out and deliver a proper abstract of his or their title (ft) 

to the fee simple and inheritance of, in, and to all and 
singular the said hereditaments and premises, and deduce 

a clear title thereto; also shall and will, on or before the 

day of now next, in consideration of the sum of 1. 

to be then paid to him by the said C. D., execute a proper 
Grant ot and effectual (c) deed of grant of the said annuity, and convey 

freehold lands. ^^ j assure the fee simple and inheritance of, in, and to the 

said messuages, lands, hereditaments, and premises unto and 
to the use of the said C. D., his heirs or assigns, or as he or 
they shall direct or appoint, free from all incumbrances what- 
soever, and by such conveyances, assurances, acts and deeds 
in the law as shall be deemed requisite by the counsel of the 
said CD., his heirs, executors, administrators or assigns; such 



(a) If the properety be Lbajbehold^ the annuity should be granted 
for a term of years^ " if the said C. D.^ £. F.^ and 6. H., or the sur- 
vivor of them J should so long live." 

If the grantor be Tenant for Life^ the annuity should be granted 
either for his life or for a term of years, '' if he should so long live." 

(b) If the property be leasehold^ the grantor should agree " to make 
out and deliver a proper abstract of his title to the lease under which he 
holds the said premises ; but he is not to be bound or required to pro- 
duce the lessor's title, and deduce," &c. 

(c) If the property be leasehold, the grantee should take an under- 
lease for the whole of the grantor's term wanting a few days, and thus 
avoid all personal liaUlity to rent and covenants; and instead of 
'' convey and assure," say demise the said messuages, &c. unto the 
said C. D., his executors, administrators, and assigns, for the term of 

, wanting days, commencing from , subject only to the 

rent of a pepper com ; free from aU, &c., by such acts and deeds, &c. ; 
and substitute the word ^' demise" for '^ conveyance," in the subsequent 
parts of the agreement 
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deed of grant or other conveyances and assurances to contain To contain 
the usual powers and remedies in such deeds contained, to- " po^«™« 
gether with a power appointing the said C. D., his heirs, 
executors, administrators, or assigns, or his or their appointee, 
receiver of the rents and profits of all and every the said he- Reoetyer. 
reditaments and premises, and also a power of sale in case the Power of Mde 

said annuity shall be in arrear for the space of days, the 

expenses attending the preparing and executing such deed of Costs, 
grant of the said annuity, conveyances and assurances, bonds, 
warrant of attorney, j udgment, and also of a memorial thereof {d) 
respectively, and of these ' presents, and also the surveyor's 
charges, and all other incidental expences attending the same, 
are to be borne and paid by the said A. B., his heirs, exe- 
cutors, or administrators, and the same securities respectively 
shall be prepared by the said solicitor for the said A. 6. : And the Piireha>er to 
said C. D., for himself, his heirs, executors, and administrators, money, 
doth hereby agree, on the execution of such deed of grant and 
other conveyances and assurances as aforesaid, to be approved 
as aforesaid, to pay the said sum of* /. to the said A. B., his 
heirs, executors, administrators, or assigns : And it is hereby Power to 
further agreed, that in the said deed of grant and assurances 
shall be contained a power enabling the said A. 6., his heirs, 
executors, administrators, and assigns, at his or their expense, 
to repurchase the said annuity, upon giving — months' 
previous notice to the said C. D., his executors, administra- 
tors, or assigns, and upon payment of the said sum of /•, 

and all arrears of the said annuity, and all costs that may 
have been incurred by reason of non-payment thereof. In 
Witness, &c. 



purchase. 



[d) An agreement to grant an annuity does not require enrolment ; 
and it should be observed that under such an instrument no arrears 
can be recovered at law. {Re Locke, 2 Dowl. & Ry. 608. ) 
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Agreement to let a House ^or a Year# 

AN AGREEMENT, made the day of •— , 183 

between (landlord) of the one part, and (tenant) of the other 
part The said (landlord) doth hereby agree to let unto the 
said (tenant), and the said (tenant) doth hereby agree to take 
ALL— -for the term of one whole year (a), to be computed 
from — , at and under the clear yearly rent of ———/., payable 
quarterly, on the 29th day of September, the 25th day of 
December, the 25th day of March, and the 24th day of June ; 
the first payment thereof to begin and be made on the ■ day 

of now next, free and clear from all taxes, rates, duties, 

assessments, impositions, and deductions whatsoever, as well 
parliamentary as parochial, which now are or which shall or 
may be hereafter charged or imposed upon the said premises : 
Akd the said tenant doth hereby promise and agree to hold 
the said premises for the said term, and to pay the said 
yearly rent to the said A. B., his executors, administrators, 
or assigns, during the said term, at the times and in manner 
aforesaid, clear of all taxes and deductions whatsoever; and 
that he will keep the said premises in the same state of re- 
pair as they are now in, and so surrender the same up to the 
said A. B., his executors, administrators, or assigns, at the ex- 
piration or other sooner determination of the said term : And 
also that die said C. D« shall not assign, transfer, demise, or 
otherwise part with this agreement, or the possessiosi or occu- 
pation of the said premises, to any person or persons whomso* 
ever; nor open, or suffer any art, trade, or business or 
occupation whatsoever, to be carried on upon the said pre- 
mises ; nor alter nor convert any part of the same premises, 
vrithout the special licence and consent in writing of the said 



(a) Or add, " and so on from year to year until this agreement 
shall be determined/' 



% 

I 
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A. B., his executors, administrators, or assigns : And it is 'Ruree months' 
hCTeby agreed by and between the said parties, that after the by*^«r^"^ 
expiration of the term hereby granted, each of them, the said P*^- 
patties, shall and will give or ttke diree calendar mondis' 
notice or warning in writing from the other of them, for quit- 
ting the said premises and determining this agreement In 
Witness, &c. 



XVIIL 
Agreement far a Copartnekship. (a) Copirtnetihip i 

AN AGREEMENT made the day of , 182 , 

between A. B. of the one part, and C. D. of the other part* 



under 



(a) Articles of partnership are in most cases executed sit the time 
the partnerdBp is constitated^ and they are capable of beiDg dstsriMlBed 
legally by their eapteniYe fonn% The duties and obligations as wdl as 
the lighta of the partoera^ inter se, being ascertained and dedned by the 
several provisiona contained in snch articles, they aie ngnlated^ and can 
alone be enforeed^ conaistently Mik the terns and stipoktiona agreed 
upon. With reference to their own individual interests^ and as a matter 
of private airangementj joint traders nay stipnlaie atnong thensdves 
that they toe severally to be responsiMe oidy for Aeir own tessss and 
dcfftiults; or they may contract for anyspoeiflc i^i^ttionment of the 
lossea in their own discretion. The same observation apjdies ts the 
profits^ the division and distribution of which are more pecidiarly the 
object of compact or agreement. In fket, the Various stipulations and 
provigions rdating to the commencement of tiie partnership (see WiL 
HatM V. Jonetf 5 Bum. & Cress. 1t)8.), the manner in which the basi« 
neaa cs to be conducted, the space of time for Which the partntrahip is 
to endure, the capital ea^ is to bring into the trade, the proporti<^ ki 
which the profits and loss are to be divided^ the time and manner agreed, 
upon for settling the accounts, the powctn and duties of the partners in 
r^iard to conducting the business and entering into engagements which 
may affect the copartnership, the mode in which the partnership msy 
be dissolved, together with the various covenants adapted to the circum« 
stances of each particular case, are purely and entirely the subject of 
personal and private agreement and arrangement ; and in whatever way 
they may ultimately be settled, they cannot be knpeaehed, unless tiiey in- 
terfere with or contravene any rule or* principle of law. But although, 
where a partnership has for its basis written articles^ the dil^tft ])ro. 
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Whereas the said A. B. and C. D. have agreed to enter into 

copartnership together in the trade or business of ^ 

upon the terms and conditions and subject to the several 

stipulations hereinafter mentioned: And whereas upon the 

CapitaL treaty for the said copartnership it was agreed that the ca-^ 

pital or joint stock for carrying on the same should consist of 

the sum of i, and be contributed and advanced by the 

said copartners in equal moieties ; and in pursuance of such 

agreement the said CD. hath accordingly paid into the 

banking house of — ■ — the sum of — — Z., to the joint account 

of the said ^. B. and CD., as the said A. B. doth hereby 

admit and acknowledge ; and it hath been agreed that the 

said A. B. shall in like manner pay into the same banking 
house, to the same account, the like sum of L within 

three calendar months from the day of the date of this agree- 

agreement : Now therefore it is hereby declared and 



visions of which have been acted upon and obeenred by the partners, 
those articles are to be r^arded as supplying the rule by which to de- 
termine any agreement between them ; yet the subsequent transactions 
of the partners may control and supersede clauses in .those articles, or 
may furnish evidence of a new agreement different from the written 
artides, provided those transactions show a probability, amounting 
almost to demonstration, that the articles were otherwise intended ; for 
whatever may be the language of a partnership deed, the dealings and 
transactions among the partners may be such as to amount to distinct 
evidence that some part of the articles in that deed were waived by all 
parties, and were not to be considered as rules which should regulate 
the rights and duties of the partners. (Geddes v. Wallace, S Bligh, 270. ; 
and see Jackson v. Sedgwick, 1 Swanst 469* ; Petty v. Janeson^ 6 
Madd. 146.) A partnership may legally subsist between individuals 
and the world, and yet not as between the individuals themselves. For 
the former purpose, appearing as partners or participating in the profits 
of a trade is sufficient; for the latter, the parties must have joint 
shares in the stock, and must be jointly interested in the general trade, 
or the particular adventure. (HeskBth y. Blanchard, 4 East, 141.; 
Smith V. WateoHy 2 Bam. & Cress. 401.) And notwithstanding a 
person who is not in fact a partner may incur the responsibilities of a 
partner to those who are unconnected with the firm, it does not follow 
that he contracts the same responsibilities as between himself and the 
firm. For although a joint and mutual liability necessarily attaches 
upon and results from a copartnership, it is not a consequence that it 
necessarily constitutes one ; or that, as there can be no partnership 
without a joint responsibility, there can be no joint responsibility with- 
out a partnership. See Geddei v. WaUaoe, 2 Bligh, 270. ; Gow's Law 
qf Partnership, 10. 
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AGREED between and by the said parties hereto, that in 
pursuance of the said recited agreement, and in consideration 
of the mutual trust and confidence they have and repose in Mutual 
each other, they the said A. B. and C. D., for themselves 
severally and respectively, and for their several and re- 
spective heirs, executors, and administrators, do mutually 
and reciprocally covenant, promise^ and agree with and to 
each other, and with and to the executors, administrators, 
and assigns of each other, by these presents, in manner fol- 
lowing (that is to say) : 

That they the said A. B. and C. D. shall and will, upon Coparuifn. 

the — day of 9 become and be copartners and joint 

traders, under the names, style, or firm of A. and B., in the Firm. 

trade, business, or occupation of ^ and in the buying, 

selling, bartering, importing, or exporting of such other goods, 
wares, and merchandise as they the said parties shall mutually 
agree to trade or deal in, during their joint and mutual lives. Term, 
(or during the term of ■ years), unless the said copartner- 
ship shall be sooner dissolved in pursuance of or by virtue of 
any of the powers or stipulations hereinafter contained for that 
purpose. 

That the said A. B., his heirs, executors, or administrators, 
shall and will, within the space of three months from the 
day of the date of these presents, well and truly advance and 
pay, or cause to be paid, into the said banking-house of' , 
to the joint account Qf the said A. B. and C. D., the sum of 

/. of lawful current money of England, which sum, when CtpitiO. 

so paid in, as well as the said other sum of /. so as afore- 
said paid in by the said C. D., making together the sum of 
/., shall constitute and be considered as the capital or 
joint stock for the purpose of carrying on the said joint trade 
or business ; but in case either of the said parties shall at any 
time hereafter advance or pay for or on account of the said 
joint trade any other sum or sums of money beyond the said 
sum of L and /, so already advanced and agreed to 
be advanced as hereinbefore mentioned, then the person so 
advancing such further sum or sums of money for the purpose 
aforesaid shall be considered as a creditor or creditors of the 
said copartnership for the same, and shall have and be en- 
titled to receive out of the profits of the said trade interest 
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for the same^ after the rate of 51. per oent. per annum^ from 
the time of such other advancea respectively. »/ 

That all the clear profits, gains, and emoluments to be 
made or derived from the said joint trade, or any of the 
dealings or transactions therein, after deducting the interest 
of the said capital already advanced, and hereafter to be ad- 
vanced as aforesaid, and all losses, damages, and expenses to 
be incurred or occasioned in or about the carrying on the 
said trade, shall belong to and be divisible between them the 
said copartners in equal shares and proportions; and all 
losses, damages, charges, and expenses and outgoings what- 
soever to be sustained, incurred, or occasioned in or about the 
said joint trade, or the management or prosecution thereof 
shall be borne, defrayed, and paid by the copartners in the 
same equal shares and proportions. 

That in order to the due management and carrying on of 
the said joint trade, they the said parties shall and will pro* 
vide and keep such and so many books as shall be necessary 
or proper, wherein they shall respectivelylwrite or cause to 
be written the full and true particulars of all moneys which 
shall be received and paid, and of all goods, wares, and mer- 
chandises which shall be bought or sold, received in or 
delivered out by or on account of the said joint trade, and 
the rates and prices at which the same were bought or sold, 
received or delivered ; and of all debts which shall be con^- 
tracted by the said copartnership ; and of all other matters 
and things in anywise relating to or explanatory of the ac- 
counts of the said joint trade or business ; and that the said 
books of account, together with all deeds, letters, and other 
writings relating to or in anywise concerning the said copart- 
nership or joint trade, shall always be kept in the counting- 
houses or other places where the said joint trade shall be 
usually carried on, and where each of the said parties shall 
at all convenient times in the day have free access to them, 
and be at full liberty to inspect and peruse the same, and to 
make extracts or copies thereof, without any let or hindrance 
of or by the other of the said parties, his executors or ad- 
ministrators! 

That all moneys, bills of exchange, promissory notes, and 
other securities for money to be received or taken in the 



Agreements. Q5 

8aid joint trade^ shall from time to time^ as and when 
the same shall have been so received and taken, be with all 
convenient speed deposited or lodged for safe custody in the 
Bank of England, or in such other banking-houses in £n- Banken. 
gland as shall hereafter be agreed upon between the said par- 
ties, in the joint names of the said A. B. and C. D. ; and 
that such joint moneys, bills, notes, or securities, shall be ex- 
pendedy used, and employed for the purposes of the said joint 
trade, and shall not be withdrawn from the same, nor applied 
to or for the private use of the said parties, or either of them, 
or to or for any use or purpose whatsoever other than the 
purposes of the said joint trade^ without the mutual consent 
of the said parties, except that it shall be lawful for each of 
them, die said A. B. and Q D., to receive and take out of the 
profits of the said trade any sum or sums of money not ex- 
ceeding ■ L per aiiaum (over and besides the interest of Anmul Aum to 
the said capital or principal sum or sums of money advanced ^^^^^^ ^ 
by them respectively for the purposes of the said trade after 
the rate aforesaid), to be applied for their respective separate 
use and benefit, and to be considered as in part satisfaction of 
their aforesaid respective shares of the said gains and profits; 
and the residue of such gains and profits shall from time to Surplus of 
time be applied in augmentation of the said capital or joint JSTSofito!" 
stock of the said copartnership, unless the said parties shall 
both agree that the same shall be otherwise employed or 
disposed of. 

That neither of them, the said A. B. and C. D., shall and Not to accept 
will at any time during the said copartnership, in the names Z^^^^^ 
of the said copartners, draw, indorse, accept, or siirn, or in ^^^^ ^ ^7 
anywise render the said copartners liable to pay any bill or *^^' 
bills of exchange, promissory note or notes, or any other 
debt or debts whatsoever for the acconunodation of any per- 
son or persons whomsoever, or for any purposes whatsoever 
other than and except for the purposes and in the usual and 
fair course of the said joint trade or business ; nor shall or nor become 
will either of the said parties, without the consent in writing ""^ ' 
of the other of them, become surety with or for any person 
or persons whomsoever ; nor shall either of them the said nor lend or 
parties, widiout the consent of the other of them, sell, lend, s^^® ^"^^ 
or deliver by way of credit or trust any money, goods» or 
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effects belonging to the said copartnership to any other per- 
son or persons to whom the other of the said parties shall 
have forbidden credit or trust to be given ; and that in case 
any loss or damage shall arise or be occasioned by the breach 
or nonperformance of any of the stipulations contained in 
this present clause, then such loss or damage shall not be 
borne or paid by the said copartners out of the said joint 
effects, but by the person who shall commit any such breach 
or breaches by and out of his and their own private moneys 
respectively. 

That neither of them the said A. B. and C. D. shall, at 
any time during the continuance of the said copartnership 
enter into or carry on any trade or business whatsoever on 
his own separate account, or jointly with any other person or 
persons whomsoever ; but both of them the said parties shall 
and will use his and their best and utmost endeavours respec- 
tively to promote the success of the said copartnership or 
joint trade hereby agreed to be established. 

That they the said A. B. and C. D. shall and will, yearly and 
every year during the continuance of the said copartnership, 

between the and the in each year (unless prevented 

by sickness or other inevitable accident), make out, state, and 
settle a full and fair account and estimate in writing of all the 
purchases and sales of goods and merchandises, and of all 
moneys received and paid by and on account of the said copart- 
nership, and of all gains or losses which shall have accrued or 
been sustained in the said joint trade within the preceding 
year, and of all debts due or owing to or from the same, and 
of all other the said joint stock or effects then belonging 
thereto, so that the precise state and condition of the said joint 
trade may be clearly ascertained, which said account and 
estimate shall be fairly entered and transcribed in two books, 
one to be kept by each of the said parties, and shall be signed 
or subscribed by each of them respectively ; and the accounts 
so to be entered and subscribed as aforesaid shall be binding 
and conclusive upon the said parties, and their respective 
executors and administrators, and shall not be afterwards 
opened or unravelled, unless some error or errors, omission or 

omissions, to the amount of /., shall be discovered in one 

of such annual accounts, and then the yearly account in which 
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such error or errors, omission or omissions, may be found 
shall be liable to be opened only for the purpose of rectifying 
or supplying the same. 

That in case of the death of either of them the said A. B. Proyiaons for 
and C. D. before the dissolution of the said copartnership, 
the survivor of them shall use his best and utmost endeavours 
with all convenient speed to sell, dispose of» collect, and Partnenhip 
convert into money all the goods, merchandises, effects, and gofi„ i,y g^y. 
things that belonged to the said copartnership, and all the ▼i^ing partner 
debts then due or owing to the same, and to setde and adjust pensation. 
all the debts then due or owing from the said copartnership, 
and all other the affairs and transactions of or concerning 
the said joint trade, without receiving any pecuniary com- 
pensation for his trouble or loss of time therein : And that 
such surviving partner shall not by means of such survivor- 
ship become or be entitled to retain for his own sole use and 
benefit the whole of the said capital or joint stock, and the 
goods and merchandises, debts and effects then belonging, 
due, or owing to the said copartnership, or the money to 
arise or be produced therefrom, but shall render a full and To rander 
fair account thereof to the executors or administrators of such •«»«^*' 
deceased partner, as soon as conveniently may be after his 
decease; and also pay over to such executors or adminis- 
trators the part or share of such deceased partner of and 
in the clear balance which shall remain of the said part- 
nership effects, after paying and discharging all the debts 
and demands due or payable from or out of the same. 

That at the expiration or other sooner determination of 
the said copartnership by death or dissolution, the dear 
surplus or residue of the said capital or joint stock, and of Qear effeett to 
all the debts, goods, and effects then due, owing, or belonging ^ div«l«L 
to the said copartnership, after paying and discharging the 
debts then due from the same, and the expenses of collecting 
and converting into money the said partnership debts and 
effects, shall become and be divisible between the said 
copartners, or between the survivor of the said copartners 
and the representatives of the deceased partner (as the case 
may be), in the following manner and proportions (that is to 
say), the principal money or capital which shall have been capital to be 
brought in or advanced by the said parties respectively shall ^ur>^ 

VOL. III. H 
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be repaid to them, or their respective executors or admi- 
nistrators, together with interest for the same, after the rate 
of 5/. per centum per annum, from the time of the advance- 
ment thereof respectively, or as much of such interest as shall 
not have been before paid or retained in pursuance of the 
power hereinbefore contained for that purpose, and after 
pajrment and satisfaction of such principal monies, and interest, 
the clear residue of the monies to arise from the said joint 
stock, goods and effects, to be collected and ascertained as 
herein mentioned, or as may be hereafter agreed upon, shall 
be devisable between the said A. B« and C. D., or their 
respective executors or administrators, in equal shares and 
proportions* 

That, in case either of them the said A. B. and C« D. 
shall at any time be desirous to determine the said copartner- 
ship, and of such his desire or intention shall give or leave 
notice in writing to the other of the said parties, either person- 
ally or by leaving the same at his last usual place of abode for 
the space of six calendar months, then and in such case, imme- 
diately after the time specified or appointed in such notice for 
the termination of the said partnership, the same shall cease 
and be dissolved; and therefrom the said parties shall sign or 
subscribe such advertisement or advertisements or other 
notice or notices to be inserted in the Loiidon Gazette or other 
public newspapers, and otherwise to be published as may be 
thought proper or necessary for making known such disso- 
lution of the said copartnership or joint trade, and from and 
after such dissolution neither of them the said A. B. and 
C. D. shall sign or subscribe their joint names, nor make use 
of the said firm in any trading or dealings whatsoever, except 
for the purpose of recovering the said copartnership debts or 
effects* 

That, if at any time or times during the said copartnership, 
or after the determination thereof, any dispute, doubt or 
question shall arise or happen between the said parties, or 
their respective executors or administrators, touching or con- 
cerning the said joint trade or business, or any account, trans- 
action, matter or dealing in anywise relating thereto, or con- 
cerning the mode of collecting, getting in or dividing the 
debts or effects due^ owing or belonging to the said co- 
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pftrtnershipi or concemmg the adjusting or settling aoy of 
the affidrs of die said copartnership, at the expiration or 
other sooner determination thereof, as oonoerning the true 
construotion or meaning of these presents, or any clause, 
matter or thing herein contained, then and in every such 
case, and as often as any such disputei doubt, or question shall 
arise or happen, the same shall be referred to and be dis*- 
dttssed and detennined by two indifferent persons, one to be 
nominated by each of them the said A« B^ and C. D.^ or 
their respective executors or administrators, by writing under 
their respective hands \ and every award or determination to 
be from time to time made by such arbitrators so to be Arbitniioa] 
nominated as aforesaid shall be binding and conclusive^ as to ^^^^^* 
the matters so to be submitted to them respectively, upon the 
the said A« B« ahd C. D., and their respective heirs, executors 
and administrators, provided every such award be made in 
writing, and ready to be delivered to the said parties hereto^ 
or their respective executors or administrators, or such of 
ihem as shall require the same, within the space of -**— ' 
days, to be computed from the time of such respective refer- 
ences as aforesaid ; but in case such arbitrators, so to be from 
time to time nominated as aforesaid, shall not make their re^ 
spective awards within the space of »— — next after such 
respective references ' to them as aforesaid^ then every such 
dispute, doubt or question shall be referred to and be dis^ 
cussed and determined by such one indifferent person as such 
first-named arbitrators shall from time to time by any writr 
ing or writings under their respective hands nominate or 
choose as an umpire in the matters so referred to them re- 
spectively as aforesaid ; and whatever end or determination 
the said umpire, so to be nominated and chosen as aforesaidi 
shall from time to time make of or ooncemiDg the matters to 
him respectively referred, the same shall be binding and con* 
cittsive between the said A. B. and C D., and their respective 
heirs, executors and administrators, provided such umpirages 
or awards shall be respecdvely made in writing, and ready to 
be delivered to the said parties hereto, or their respective 
executors or administrators, or such of them as shall require 
the same, within the space of «««^^ next after the nomination 
or appointment of such umpire. 

H 2 
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That, when and so often as such dispute, doubt or 
question .shall arise or happen as thereinbefore mentioned, 
each of them the said A. B. and C. D., or their respective 
executors or administrators, shall, and will, within the space :of 
— — after any request in writing shall be made to him .or 
them for that purpose by the other of the said parties hereto, 
or his executors or administrators, from time to time nomi- 
nate and appoint an indifferent and proper person as a referee 
or arbitrator to discuss and determine every such dispute, 
doubt or question in manner hereinbefore mentioned; and 
in case either of them the said parties hereto, or his executors 
or administrators, shall at any time refuse or neglect to nomi- 
nate such arbitrator or referee within the said space of ' 
after any such request in writing as aforesaid, then and in 
every such case it shall be lawftil for the other of the same 
parties, or his executors or administrators, by any writing or 
writings under his or their hand or hands, to nominate an 
indifferent person to arbitrate and determine the matters so 
from time to time in dispute ; and the award or determination 
of every such arbitrator as last mentioned in the matters so 
referred to them respectively, shall be as binding and con- 
clusive upon both the said parties hereto, and their respective 
heirs, .executors and administrators, as if the same had been 
made by two arbitrators to be nominated and appointed in 
manner hereinbefore mentioned; provided the award or de- 
termination of every such single arbitrator so to be appointed 
as aforesaid shall be made in writing, and ready to be de- 
livered to the said parties hereto, or their respective executors 
or administrators, or to such of them as ^hall require the 
same, within the space of after the nomination or ap- 
pointment of such single arbitrator respectively. And that 
they the said A. B. and C. D., and their respective heirs, 
executors or administrators, shall and will in all things abide 
by, observe, perform and fulfil whatsoever the said arbitrator 
or umpire so to be nominated as aforesaid shall respectively 
from time to time, in manner and at the times hereinbefore 
mentioned, award or determine in the matters or things so to 
be referred to them respectively as aforesaid, without any 
further litigation, suit or trouble whatsoever. 
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That for the better enforcing the due observance of every 
such award, the reference or submission shall from time to 
time be made a rule of her Majesty's G>urt of Queen's 
Bench, according to the statute in such case provided. ' In 

WITNESS^ &C. 



XIX. 

Agreement for Purchase of the Goodwill of a Trade, Agreement. 

STnric ^c GoodwiUof 

OTOCK, yc. trader rtock,&c. 

AN AGREEMENT made and entered into the day 

of ', between A. B. of the one part, and C, D. of the other 
part. 

Whereas the said A. B. hath for some time past, by 
gjl^t-pttins^-iadttstqc, azid asEpease, acquired a good, bene- 
ficial and extensive trade or business as a , in ^ the 

..gveriige. jurofits whereof &r the last have been — i, ATewge profits 

ag the said .A* B. doth hereby declare ; And whereas the ^*^' "" ^^"^ 
said A. B. hath agreed to sell and dispose of his said trade Sale. 
or business of a , and the goodwill (a) thereof, upon 

the terms and in manner hereinafter mentioned, for the 

sum of L : Now therefore these presents witness, Purchaie 

that the said A. B., in consideration of the sum of L of ^^^^' 
Itm^fi^evasent money of E^ngland, part of the said purchase- 
money or sum of- Z., paid to him by the said C. D. at _^ paiddown. 

or before the execution of this agreement, the receipt whereof 
the said A. B. doth hereby acknowledge, a nd fr o m the sam^ 
(Jodi.Jieseby fer ever acquit and discharge the said CD., 

and also in consideration of the further sum of /., re- Residue. 

sidue of the said purchase-money or sum of /., to be 
paid to the said A. B. by the said C. D. at the time herein- 
after mentioned, making together the sum of- Z., He the 



(a) There is do objection to the sale of the goodwill of a trader, or 
to'^the seller engaging that he will not use it See Brysfm v. Whitehead, 
l*Sim. & Stu. 74. 

H 3 
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Trade. 



Stock, &c 



Not exceeding 
^L in value. 



Habendum* 



Covenants by 
seller: 



To permit 
purchaser to 
use his name 
for limited 
time. 



To devote his 
whole time in 
assisting to 
carry on busi. 
ness for limited 
period. 

Not to trade 
with particul^ 
customers. 



md A* B, dotix hereby agree to sell, and the md C. D« doth 
hereby agree to purohasei Ali^ tpat the trade pr bii»biesa of a 
^— -^, of him the said A« B» po by him a« <^-^ aforesaid here- 
tofore and now carried ont at *n»^^ aforeoaid i Akp also all 



and every and such part and parts of the stoek in trader 
wares, merchandises, goods, chattels and effects appertaining 
and useful to the said tradq| [ur, paitiCuIafTy ifie&tioned m'^Jae— 
schedule hereunder written], .as he the si^d A^B, ^hnll be 
willing anddesirotte toedl and dispose of, ^ot exeeedmg'in 
value the sum of — 7-/., such value to be ascertained by tfvm /^ 
^praisejcs^ oae-te be rhnnf n by -eaoh -partjr,- tir liielr umpire in ^ 
cSke^di diflpytejjjTo w^y^ hold, iwwvjbi and swjoy the 
said trade, stock, goods, wares, merchandises, chattels and 
effects unto and by the said C. D^ his executors, admini- 
strators and assigns, as and for his and their own proper 
goods, chattels, estate and effects, henceforth absolutely fbr 
ever. And, for the considerations aforesaid, the said A. B*, 
for hiniself, his heirs, exeoutora and administrators, doth 
hereby covenant, promise, and agree with and to the said 
C« D., that he the said A* B. shall and will ftom time to time, 
and at all times hereafter, until ■■ ■■■■ now next, permit and 
suffer the name of him the sfild A. B. to be made use of, 
either with or without the name of the said C. D., in the said 
trade or business, and in all or any actions, suits or other 
proceedings whatsoever, that shall or may be commenced or 
prosecuted touching or concerning the said trade or business, 
or the debts to become due or owing thereto; And alio, 
shall and will use his best exertions during the time aforesaid, 
and devote the whole of his time, or such part thereof as shall 
be required by the said C. D,, in assisting him to carry on the 
said trade or business, and secure the same and the several 
customers belonging thereto: And fuhthbr, that he the 
said A. B. shall not nor will at any time or times hereafter, 
eitheg-fertwrrm his owa aeeuui ! ife, -ogfcr or on account pf any 
other person or p^woas whomseeter, either directly or indi<- 
i:ectly serve, or solicit to ^ei^f^f trade with, supply or pm<lMe, 
any person or persons whomsoever who now is or are, or 
within the period of twelve calendar months next before the 
date hereof was or were, or has or have been, a customer or 



assurance. 
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cu8tomers(a) of him the said A. B, ui his said trade or business 

of a , or nnjr hium 1i 'Thyi i iifj ■ iTtfrnrfT on heretofore by 

him at r-r^a-^'trfbresaidy an d wh o- are severally named in the 

^hedule hereunder .written; nor shall nor will set up, carry on Not to carry on 

or exercise, either by himself or in his own name^ or by or _ ^^jj^ 

in the name of any other person or persons, the said trade or 

business of a ^ or any branch thereof, within the distance 

of miles (J) from — aforesaid. 

And further, that he the said A. B« shall and will from For further 
time to time and at all times hereafter, at the request and 
expense of the said C. D., nmke and execute all such further 
and other lawful and reasonable acts, deeds, assignments and 
assurances whatsoever, for tie better and more satisfactorily 



(a) Though a hond, covenant^ or promise^ even on good consider- 
ation, not to use a trade a»y where in England is void, as being too 
general a restraint of trade, yet if such bond, covenant or promise be not 
to use a trade at a particular piace, it is good. PrugneUy. Gosee, Allen,67* ; 
see 1 Roll. Ab. 16. pi. 6. ; Noy, 98. ; Homer v.Ashfordy 12 Moore, 91., 
S Bing. 322. ; Chesman v. Nainby, 2 Stra. 739., 2 Ld. Raym. 1456., 
3 Bro. P. C. S^. S. C. ; Dams v. Mason, 5 Term Rep, 118,; Shman 
Y. Walter, 1 Bro.C. C. 418. ; Oale v. Head, 8 East, 80. ; Cruttwell v. 
Lye, 17 Yes. Jun. 335. ; Wickens y. Evans, S Younge & J. 318. ; 
Young v. Timmins, 1 Cromp. & J. 331.; M' Allen v. Churchill, 
11 Moore, 483.; Morris y, Coleman, 18 Yes. Jun. 438. 

For the same reason it appears that a bond, covenant or promise 
not to use a trade with particular customers by name, if founded on 
good consideration, is also vaUd. Although the policy of the law will 
not permit a general restraint of trade, yet a trader may sell a secret of 
business and restrain himself generally from using that secret. See an 
able exposition of the law upon this subject by Pabkbb C. J., in 
Mitchell V. Reynolds, 1 P. Wms. 181. ; see also Shackle v. Baker, 14 
Ves. 468. ; Harrison v. Gardner, 2 Madd, 198. ; Hemlocke v. Black- 
lotDc, 2 Saund. 156. 

An attorney selling his practice for a valuable consideration, and co. 
venanting not to practice within certain limits, is good. Leigh v. Hind, 
9 Bam. Sc Cress. 774., 4 Man. & Ry. 597. ; Bunn v. Guy, 4s East, 
190. So a surgeon selling his practice in like manner is legal. Hay ward 
V. Young, 2 Chitty's Rep. 407. : but see Homer v. Green, 7 Bing. 735.; 

5 Moo. & P. 768.; Hughes v. Statham, 6 Dow. & Ry. 219-. 4 Bam. 

6 Cress. 187. 

(h) This is to be constraed as ■ miles measured by the nearest 

way of access at the time of the covenant, per Lord Tenterdek and 
LiTTLEDALB J. ; or as the crow flies, per Pabke J. Leigh v. Hind, 
9 Bam. & Cress. 744., 4 Man. & Ry. 597. ; or, according to Woods v. 
Dennett, 2 Stark. 89., per Lord Ellenbobouoh^ the shortest way of 
access by the footpath is to be taken. 

H 4 
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assigning and assuring the I said trade and the goodwill 

thereofunto thesaidC.D. ; and also for the better enabling 

him and them to recover, receive, possess and enjoy the same. 

Covenants by And the said C. D., for himself, his heirs, executors and ad- 

^"" ministrators, doth hereby covenant, promise and agree with 

and to the said A. B., his executors, administrators and assigns, 
that, in consequence of the covenants hereinbefore contained 
on the part of the said A. B., his heirs, executors and admini- 
strators, he the said CD., his heirs, executors or administrators, 
To pay balance ghall and will pay to the said A. B., his executors, admini- 
nJmey, and strators or assigns, the said sum of , i /., bemg the residue of 
amount of ^ aforesaid purchase-money or eupx of ^--r^^yBiiil hImd the 
stock, &c. amount of the valuation so to be made as aforesaid of the 

said stock in trade, wares^ merchandises, goods, chattels and 
effects appertaining and useful to the said trade, on or before 

To pay seller the day of : AnJ) also, that he the said C. D* 

for aeA^ices. ^hall s^d wilJ, in consideratidip of the services so as aforesaid 

agreed to be rendered by the said A. B. in and for carrying 

on the said trade or business, and securing the same to the 

said C. D., and the several ci^tomers belonging thereto, pay 

and allow to the said A. B. th^ sum of ■ ■ /. per cent on the 

gross amount of all business that shall be done in the afore- 

Power of entry said trade until and inclusive t)f the — day of — ; And 

unets for seller THAT, for the purpose of such services, it shall be lawful for the 

to perform g^id A. B. to enter upon the premises where the said trade is 

serrioes* 

caiTied on at all proper hours of business, and to use the 

utensils of trade therein or thereupon, free from all charges 

Liquidated ^r expense whatsoever : And tor the due performance of the 

damages against geveral Covenants and a^rreensnts herein contained, on the 

seller for T« • 

breach. part of the said A. B., he the aaid A. B. hereby bindeth him- 

self, his heirs, executors and Jadministrators, unto the said 
C. D., his executors, administmtors and assigns, in the sum 
of '/., hereby declared to loe designed, not as a penalty, 
but as and for liquidated damages, (a) 

4 



(a) Liquidated damages (see ante^ p. 56.) cannot be reserved on an 
agreement containing variaue slipulatione of yarious degrees of import- 
ance^ unless the agreement specify the particular stipulation or stipula- 
tions to which the liquidated damages . shall apply. The judgmeat of 
the CouBT in Kemble y.Farren, 6'Bing. 141., explains the law upon 
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ihii fubject The action was brooght upon an agreement made be- 
tween the plaintiff and the defendant, whereby the defendant agreed to 
act as a principal comedian at the Theatre'Royal Coven t Garden^ during j^etZb 

the four then next eeaaons, commencing October 1828^ and also to y. 

conform in all thinga to the uinal regulations of the theatre^ and the Jome$^ 
plaintiff agreed to pay the defendant SL &. 8<f. every night on which Barton 
the theatre should be opened for theatrical performances during the ^- 

next fomr seasons ; and that the defendant should be allowed one benefit- wST^* 
night in each season, on certain terms therein specified. And the agree- ruled. ' 
ment contained a clause^ that if either of the parties should neglect or 
refuse to fulfil the said agreement, or any part thereof, or any stipula. 
tion therein contained, such party should pay to the other the sum of 
1000/., to which sum it was thereby agreed Uiat the damages sustained by 
any such omission, n^^ct, or refusal, should amount ; and which sum 
was thereby declared by the said parties to be liquidated and ascertained 
damages, and not a penalty or penal sum, or indte nature thereof. The 
defendant committed a breach, by refusing to act during the second sea- 
son, for which the jury upon the trial awarded 7^0/.^ which the plaintiff 
contended ought to have been lOOOiL Tikdal C. J. said, " It is undoubt- 
edly difficult to suppose any words more precise or explicit than those used 
in the agreement, the same declaring not only affirmatively that the sum 
of 1000/. should be taken as liquidated damages^ but negatively also, that 
it should not be considered as a penalty, or in the nature thereof. And 
if the clause had been limited to breadies which were of an uncertain 
nature and amount^ we should have thought it would have had the effect 
of ascertaining the damages upon any such breach at 1000/. ; for we 
see nothing illegal or unreasonable in the parties^ by their mutual agree- 
ment^ settling the amount of damages, uncertain in their nature^ at any 
snm upon which they may agree. In many cases such an agreement 
fixes that which is almost impossible to be accurately ascertained ; and 
in all cases it saves the expense and difficulty of bringing witnesses to 
that point. But in the present case the clause is not so confined — it 
extends to the breach of any stipulation by either party. If, therefore, 
on the one hand, the plaintiff had neglected to make a single payment 
of 3L 6s, Sd, per day, or, on the other hand, the defendant had refused 
to conform to any usual regulation of the theatre, however minute or 
unimportant, it must have been contended that the clause in question, 
in either case, would have given the stipulated damages of 1000/. But 
that a very large sum should become immediately payable, in conse. 
quence of the non-payment of a very small sum, and that the former 
diould not be considered as a penalty, appears to be a contradiction in 
terms ; the case being precisely that in which courta of equity have 
always relieved, and against which courts of law have, in modem times, 
endeavoured to relieve, by directing juries to assess the real damages 
sustained by the breach of the agreement. It has been argued at the 
bar^ that the liquidated damages apply to those breaches of the agree, 
ment only which are in their nature uncertain, leaving those which are 
certain to a distinct remedy by the verdict of a jury. But we can only 
say, if such is the intention of the parties, they have not expressed it ; 
but have made the clause relate, by express and positive terms, to all 
breaches of every kind. We cannot, therefore, distinguish this case 
from Astley v. Weldon, 2 Bos. & Pull. 346., in which it was stipulated 
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tluit elthar of the parties n^lecting to perfonn the agreement^ should 
pay to the other of them the full sum of 200/., to he recovered in any 
of his Mi^esty's courts at Westminster. Here there was a distinct 
agreement that the sum stipulated should he liquidated and ascertained 
damages ; there were clauses in the agreement, some sounding in un- 
certain damages, others relating to certain pecuniary payments. The 
action was brought for a breach of an uncertain nature ; and yet it waa 
held by the Court, that for this very reason it would be absurd to con. 
strue the sum inserted in the agreement as liquidated damages, and it 
was held to be a penal sum only. As this case appears to us to be de- 
cided on a clear and intelligible principle, and to apply to that under 
consideration, we think it right to adhere to it, and that the verdict 
should stand." In the case cited Heath J. said, '^ When articles con- 
tain certain covenants for the performance of several things, and tiien 
one laige sum is stated at tiie end to be paid upon breach of perfbrm- 
ance, that must be considered as a p&naUy. But when it is agveed 
that if a party fails to do such a particular thing, such a sum shall be 
paid by him, there the sum stated may be treated as UquidaM damage" 
Cham BBS J. said, '^ There is one case in which the sum agreed for must 
always be considered as a penatty, and that is, when the payment of a 
smaller sum is secured by a larger.'* 

In tiie case of Davis v. Panton, 6 Bam. 6c Cress. 9l6«, the defend- 
ant had entered into an agreement to sell to tiie plaintiff the stock and 
goodwill of his business, &c for 800/. The plaintiff was to pay the 
purchase-money partiy in cash and partiy by his acceptances to bills of 
exchange to be drawn upon him by the defendant, and the defendant 
was not to carry on tiie same business within certain limits ; and tiie 
agreement had the following clause : " And for tiie true performance of 
all and singular the agreements aforesaid, each of tiiem did thereby bind 
and oblige himself unto the other of tiiem in tiie pmuU sum of 500^, to 
be recoverable for breach of the said agreement in any court or courta 
of law as and by way of liquidated damages." The breach complained 
of was, that the defendant did carry on the same trade within the pro« 
acribed limits ; and to this was a plea that the plantiff n^lected 'to 
pay his bills of exchange. It was held (Lord Tbnterdbn C. J.) that 
the 500/. was a penalty, and not liquidated damages. See also Bann v« 
Hughes, 7 Term Rep. 350, n, ; Rolf v. Peterson (Landlord and Te- 
nant), 2 Bro. P. C. 436. ; Jones v. Oreen, S Younge & J. 298. ; 
Randal v. Everest, 1 Mai. & Moo. 41.; Fletcher v. Dyke, 2 Term 
Rep. 32. ; Charrington v. Lainy, 6 Bing. 242, ; Homer v. Graves, 
7 Id. 735. ; 1 Swanst. 818. n. a. 

But where tiie agreement provides such a payment fbr tiie breach of 
any particular specified act, for which damages uncertain iii their nature 
may arise, and the provision cannot be construed into a penalty, then the 
sum stipulated may he recovered as liquidated damages ; as where A. (by 
writing) promised B. that he would not marry with any other person 
besides herself, and if he did, he agreed to pay her 1000/. within three 
months next after he should marry any body else, this sum would form 
the sole measure of damages as fixed and liquidated between the parties, 
and may be recovered accordingly. Lowe v. Peers, 4 Burr. 2225., per 
Lord Mansfield C. J. So in Fletcher v. Dyke, 2 Term Rep. 82., 
where two persons agreed to perform certain work in a limited time, or 
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to pay a stipulated weekly sum for rach tiine afterwards as it should 
remain unfinished, this was held to he not a penalty, hut liquidated 
damageMi ^^^ where a Tendor who had sold a public house, agreed not 
to carry on the business of a licensed victualler within a certain dis- 
tance, under the penal sum of 500/., the same to be recovered as and 
for liquidated damageSy that sum was recovered by verdict, although no 
evidence of actual damagee was given, per Lobd Wtnford C. J.; 
Criedee v. Bolton^ S Carr. & Fay. 9^0, ; see Davies v. Panton, 6 Bam. 
& Cress. 222., per Lobd Tbnterdbit C. J. A jury is bound to give a 
verdict for the full amount of the sum provided for breach ; they can- 
not giTt damages oomnienBUfate euly with tho actual injury sustained. 
If they give a verdict for it letter amount than the sum prescribed, a 
new trial will be granted. Farrant v. 0/mttM, 3 Bam. & Aid. 692. ; 
Lowe V, Feere^ 4 Burr. 2229* ; BartQn v. Ghver^ Holt*s N. P. C. 48, 46. 
Where^ however, a party sustains dam^;es of greater value than the 
amount of the penalty, he may bring his action upon the contract (not 
pmoeeding fox the peni^ty)^ and recovtr damages aceordingly. Marrieon 
T. ITright, 1$ East, 343, And where a certain eum ii so provided to 
be paid upon the breach of any specific act, yet if it be reserved as a 
penalty eo nomine, it cannot In general be viewed as liquidated damages, 
and be recovered as such. Smith v. Dideeneon, B Boas, & Pull. 630. ; 
aee i>0m«t Vt Fanion^ anUf 

PoTBnBBj in his Traitee des Obligatione, part 2. cap« 5. art, 3. pL 85 1 ., 
says, " I cannot receive the whole of the penalty, and e^joy in part the 
benefit of my right of servitude ; I cannot, at Uie same time, have ihe 
ona and the ofhor*'' 
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XX. 



Agreement for 
ierrioe. 



Agreement of 
parties. 



Covenants by 
master to uke 
and employ. 



An AGEEEMENTy&r Service, (a) 



AN AGREEMENT made the 



day of ' , betweoi 



. A. B, of the one part, and C. D. of the other part 

Whereas tlie said A. B. hath agreed, upon the request of 
the said CD., to take and employ him as a clerk in his 
counting-house (or warehouse, office, &c.), for a term of- 
years, to the intent that he may acquire a general knowledge 

of the business of , and during the same term to teach 

and instruct the said C. D«, according to the best of the know- 
ledge and skill of the said A. B., in the said business ; and, in 
consideration of the ability and intended services of the said 
C. D., the said A. B. hath agreed to allow him, duruig the said 
teim, an annual (or monthly or weekly) salary of—/.: 
It is therefore hereby declared and agreed, between and 
by the said parties to these presents, and the said A. B. doth 
hereby, for himself, his heirs, executors and administrators, 
covenant and agree with tlie said C. D., that he the said A. B. 
shall and will take, accept and employ him the said C. D. as 



(a) In preparing an agreement of this nature, great care ahould be 
taken in seeing that it is binding on both parties. As for instance^ 
where a person agreed to serve another for two years, *^ for the purpose 
of learning the business of a dressmaker^" it was held to be void for want 
of consideration. See also Siket v. Dixon, 1 P.& D. 46S. The leading 
case on this subject is Birkmyr v. DameU, Balk. 27* See the question 
discussed in Forth ▼. Stanton, 1 Saunders' Rep. by Williams, 211. 

In Lee9 v. Whitcomb, 3 Can- & Payne, the defendant, Whitcomb^ 
signed the following agreement : — '^ I hereby agree to remain with Mrs. 
Lees, of, &c, for two years from the date hereof, for the purpose of 
learning the business of a dress maker, &c. As witness my hand, &c.," 
and left the service before the two years had expired. The plaintiff. 
Lees, brought assumpsit for compensation. For die defendant two ob- 
jections were raised — first, there was no mutuality; and, secondly, 
there was no consideration ; and Park J. held both objections, and ob- 
served the defendant could not have brought any action against Mrs. 
Lees, The decision was subsequently confirmed by the Court. 
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his clerk, for and during the term of years, to commence Term. 

from the day of the date of these presents, and during the 

same term to teach and instruct the said C.p. the said Toteteh 

business of , and all matters and concerns relating *'"»*"«^ 

thereto : And also, that he the said A. B., in consideration of Xo pay salary. 

the general ability and intended services of the said C. D., 

shall and will pay to the said CD., by equal yearly payments, 

every year during the said term (as the case may he)^ the sum 

of L as a salary ; the first quarterly payment thereof to 

begin and be paid on the — day of — — next : And the said 

C. D., doth hereby covenant and agree with the said A. B., that 

in consideration of such instructions to be afforded him, and of 

the annual (or other) salary agreed to be paid him as aforesaid, 

he the said C. D. shall and will place himself under, and be and 

remain with and serve, the said A. B. as his clerk, for and 

during the said term of years, and during the same term 

shall and will diligently and faithfully apply and employ him- 
self at all times in and about the business and concerns of the 
said A. B. in bis business of , and in all other matters, 
things and accounts relating thereto, when and as thereunto 
desired and requested by the said A. B., and shall not nor 
will absent himself from the said A. B., or his service or 
counting-house (as the case may be), at any time during the 
said term, without the express consent of the said A. B. ; 
and also, that he the said C D. shall and will in all things 
keep the secrets of the said A. B., his customers and employers, 
and truly account for aU monies that shall pass through his 
hands, or be received by him on account or for the use of the 
said A. B. And for the due performance of this agreement. Liquidated 
each of the said parties hereto, for himself, his heirs, executors "*°**fi^ 
and administrators, bindeth himself to the other of them, his 
heirs, executors and administrators, in the sum of Z., to be 
recovered and paid as and for and in the way of liquidated 
damages, and not of penalty, {b) In witness, &c. 

(6) See anti, note (a) p. 106. 
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Articles of Clerkship to an Attormy in London, (a) 

ARTICLES OF AGREEMENT made and entered intd 

the " day of——, between A. B« of » gentleman, one 

of the attorneys of her Migesty's Courts of Queen's Bench 
and Common Pleas at Westminster, and also a solioitor of the 
High Court of Chancery, of the one part, and A« B. of the 
other part. 

Whereas the said A* B», for the considerations hereafter 
expressed, hath agreed to receive and take the said Cf D. as 
an articled clerk in his practice and profession of an attorney 
and solicitor in the Courts of Law and Equity at Westmin- 
ster, and also in conveyancing, and the said Ci D« hath agreed 
to serve the said A. B. as his articled clerk in his Said practice 
and profession for the term of five years commencing from 
the date hereof, upon the conditions and in manner herein* 
after mentioned: Now these presents witness. That in 
pursuance of the said agreement, and in consideration of the 
services to be performed by the said C. D. for the said A« B«^ 
he the said A« B« doth hereby receive and take the said 
C* D., and the said C« D« doth hereby put, place and bind 
himself, to and with the Said A. B« as his articled clerk, 



(a) The law regulating the examinatioa of penons deemma of being 
admitted attorneys ; of penons who hare served their derkship in Wales 
or the coTinties palatine; the admission of attorneys of the Qaeen's 
Bench and Common Fleas to practice in die Exchequer; and the re. 
admission of attorneys ; will be found fully stated in 1 TiM9 New Prac^ 
tice (1837)> chap. 3. ; and in chap. 14. of the same work will be found 
the privileges of attorneys, and in what manner they are affected by the 
Uniformity of Process Act^ with the proceedings in actions by and 
against them^ and other matters relating to the recovery and taxation of 
, their costs. The business of the examinatums of articled cierks will be 
found in Tbb Leqal Guide. ^ ^ 
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to Berre the said A. B.^ from the day of the date hereof. Terns. 
for and during and until the full end and term of five years 
hence next ensuing: And the said CD., for himself, his Covenants by 
heirs, executors and administrators, doth hereby covenant, ^^ * 
promise and agree with and to the said A. B., his executors, 
administrators and assigns, that he the said A. B» shall and to fidthfuliy 
will well and truly and faithfully serve the said A. B. as his ^^^* 
clerk in the profession of an attomey-a!>law and solicitor in 
Chancery, from the day of the date hereof, for and durhig the 
full term of five years ; And also that he the said C. D. shall Not to caacei, 
not at any time durins the said term of five years cancel, <ie«*'oy» &«•» 
obliterate, spoil, destroy, waste, embezele, spend, or take 
away any of the books, papers, writings, monies, stamps, or 
other property of the said A.B.^ his executors, administrators 
or assigns, or any of his clients or employers, which shall be 
deposited in his hands or entrusted to his custody, or to the 
custody or possession of the said A. B. ; And also that he the '^<> ^^^ 
said C. D. shall and will from time to time and at all times 
during the said term of five years keep the secrets of the said 
A B., his clients and employers, and truly account for all To account for 
monies that shall pass through his hands or be received by 
him on account or for the use of the said A. B. ; And also To obey lawful 
that he the said C. D. shall and will at all times during the 
said term of five years readily and cheerfuUy obey and exe- 
cute the lawful and reasonable commands of the said A. B., 
his executors, administrators and assigns, as an articled clerk 
ought to do ; and shall not nor will depart or absent himself ^-^£*^°* 
from the service or employ of the said A. B., his executors, 
administrators or assigns, during the said term of five years, 
without his consent, but shall and will from time to time 
during the said term conduct himself with all due diligence : 
In consideration whereof, he the said A. B., for himself, his Covenanu from 
heirs, executors and administrators, doth hereby covenant, 
promise and agree with and to the said C. D., that he the To take clerk, 
said A. B. shall and will accept and take the said C. D. as his 
clerk, and shall and will, by the best ways and means he may 
or can, and to tlie utmost of his skill and knowledge, teach To instruct him 
and instruct the said C, D. in the said practice or profession of an\ttaraey 
of an attorney-at-law and solicitor in Chancery, which he the and wUdtor. 
said A. B. now doth, or shall during the said term, practise ; 
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And also shall and will at the expiration of the said term, at 
the request and expense of the said C. D., use his best en- 
deavours to cause him the said C. D. to be admitted and 
sworn an attorney and solicitor of her Majesty's Courts of 
Queen's Bench, Common Pleas, and Exchequer, and of the 
High Court of Chancery, or of either of them, or any other of 
her said Majesty's Courts of Law or Equity, of which he the 
said C. D. shall think fit to be admitted an attorney or soli- 
citor : Provided he the said C. D. shall have well and faithfully 
served his said intended clerkship, according to the true in- 
tent and meaning of these presents^ and also provided that 
the said C. D. shall have duly complied with all the rules 
and orders of her Majesty's said Courts of Law and Equity 
respectively which an articled clerk ought to observe prepara- 
tory to his being admitted as such an attorney and solicitor. 
And further, that he the said A. B. shall not nor will during 
the said term of five years, assign over the said C. D. to any other 
attorney or solicitor, or to any other person or persons whom- 
soever, without the consent of the said CD. In Witness, &c. 



XXII. 

Agreement to grant a Lease for Twenty-one YearSf 
after repairs are executed by proposed Lessee^ who also 
pays a Premium^ the Lessor being a Leaseholder, 
toith a clause enabling the Lessee to purchase the Lessor^ s 
interest. 



AN AGREEMENT made the day of , between 

A. B. of the one part, and C. D. of the other part : 

The said A. B., in consideration of L of lawful current 

money of England, paid to him by the said C. D. upon the ex- 
ecution hereof, and for other the considerations hereinafter 
mentioned, doth hereby promise and agree to and with the said 
C. D., his executors, administrators and assigns, that when 
and so soon as the said C. D. shall have done and performed 
the several repairs (provided they are done and performed at 
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the time and in manner hereinafter mentioned), he the said 
A* B. shall and will, upon the request and at the expense of 
the said CD., his executors, administrators and assigns, 
grant unto him or them a good and sufficient lease (a) of 
ALL, &c : To HOLD the same premises, with their appurte- 
nances, from for the term of years, at the yearly 

rent of Z., payable quarterly, clear of all taxes, rates and 

deductions whatsoever, the first payment thereof to be made 
on — — ; such intended lease to contain the several covenants, 
conditions, provisoes and agreements as are contained in the 
draft of the same lease already prepared and approved, and 
signed by him the said C« D. ; [or, as are contained in the 
lease under which the said A. B, holds the said premises, and 
all other usual and customary covenants (b) ;] [or, thefoUow^ 



(a) Where an agreement contains words of present demise^ although 
it contain a daase for a lease in futuroy it will operate as a leaae^ if 
SQch appear to have been the intention of the parties^ which must be 
oollected from the whole of the words used in the agreement (see 
Morgan dem. Dowding v. BU^eli, S Taunt. 63., Doe v. A^Mmmer, 5 
Term Rep. 163.); and the acts of the parties may be called in aid to 
ascertain that intention. See Doe dem. Pearson v. Reee, 8 Bing. 184., 

1 Moore & S. 264. ; Hancock v. Caffyn^ 8 Bing. 558. The only ge- 
neral Rule is, that whatever words are saffident to explain the intention 
that the one should divest himself of the possession, and the other assume 
it, for any determinate time, such words, whether they run in the form 
of a licence, or a covenant, or an agreement, are of themsehes sufficient, 
and will, in the construction of the law, amount to a demise. Co. Litt. 
456. See Right dem. Green v. Proctor, 4i Buir. 2208. 

Where the agreement mentioned " a lease to be granted," or a *' clause 
to be inserted in a future lease," it was held that the instrument was 
not meant to operate as a present demise. Goodtitle v. Way, 1 Term Rep., 
735. ; Doe dem. Bromfieid y. Smith, 6 £ast, 530., 2 Smith, 570.; 
Tempest v. Rawling, 1 3 Id. 18. In Phillipe v. Hartley, 3 Carr. & Payne, 
121., where the agreement stated that A. agreed to grant, and B. agreed 
to take, a lease of premises for a certain time, at a certain rent, it was 
held to be merely an agreement for a future lease; and in this case it 
was also held, that such a mere agreement might be used without having 
a lease stamp, although, in fact, no lease had been prepared, and the 
tenant had occupied for the whole term, per Best C. J. 

(6) An agreement with these words, is an agreement only, hecxaseitmsij 
be disputed what are ** usual covenants." See Morgan dem. Dowding 
V. BisseU; CoUey v. Streeton, 3 Dowl. & Ry. 522. S. C. (not S. P.) 

2 Barn. & Cress. 273. ; and see Hamerton v. Stead, 5 Dow.& Ry. 206.» 
S. a 3 Bam. & Cress. 478. ; John v. Jenkins, 1 Cromp. & Met. 227. 
All the cases have, however, been determined upon very nice distinctions 
indeed, in some instances distinctions without d^erences; and the de« 

VOL» III. X 



Hi Agreementi. 

ing clames*'^ And it is hereby agreed between the said parties, 
that in the said lease so to be granted there shall be con- 
tained the several covenants and conditions on the part of 
the said C. D., his executors and administratorsi hereinafter 
mentioned ; that is to say^ for payment of the said rent of 
/., at the times and in manner hereinbefore mentioned^ 
and of all taxes^ rates, and assessments whatsoever, parlia- 
mentary and parochial, already or hereafter to be assessed or 
imposed on the said premises, or on the owner or occupier 
thereof in respect of the same ; And that he, his executors or 
administrators, will keep the said premises in complete 
repair in all respects during the said term; And thai it 
shall be lawful for the said A. B«, his executors, administra* 

dsioiu hare been made upoii a general feeling in all the courts to con- 
strue these agreements as leases, if it be possible ; and not^ what they 
were truly intended to be ^ <Ae parties, agreements for leases. Agree- 
ments of this nature must not, therefore, be relied upon* It has been 
held, that the trustee of a term for the benefit of creditors, not hating 
notice of an agreement for a lease prenous to the grant of the term, 
tnay maintain ejectment against the tenant in possession under the 
agreement, on the ground that the title of the tenant, being oiily a doubt, 
ful equity, could not be set up against the legal title of the trustee. 
QowUiUs dem. EHwicke v. Why, 1 Term Rep. 735. Besides this, if the 
instrument do not amount to an aotual demise, the lessor cannot enforce 
the payment of his rent by distress, but is left to his action for use and 
occupation. Dunk t. Hunter, 6 Bam. & Aid. 322. The great evil 
attending these agreements, construed as agreements, is, that no distress 
can, in general, be supported for the rent. See Hegan v. Johnson, 
Regnart y. Porter, 7 Bing. 457. > Hamerton t. Steady {ante) S Taunt. 
148. But to support a distress, there must be a tenancy at a specific 
rent. Bee Id., Dunk y. Hunter ; see also, Doe dem. Oldershaw y. jBrsaoft, 
6 £sp. 106. ; Doe dem. Bhomfield y. Smith, 6 East, 530.; Co» y. Bent, 

5 Moo. & Pay* 381., 5 Bing. 185. B. C. ; Banister y. Usbome, Peake*s 
Add* Ca. 76. Where, however, the rent agreed to be reserved by the 
future lease has been paid, or even it seems there has been a promise to 
pay it, a yearly tenancy, sulject to all the terms ,of the contemplated 
lease, is expressly created (see Man y. Lowgog, 1 Ry. & Moo. 355. ; 
Requart y* Porter, 7 Bing. 453. ; Doe dem, Westmoreland y. Smith, 
I Man. 8c Ry. 137. ; Coupland y. Maynard, 12 £ast, 134.; jDoe dmu 
Lloyd Y. Powell, 5 Bam. k Ckss. 312., 8 Dow. ft Ry. 35. 3. C. ; Com 
y* Bent,) ; and then a distress may be made. Doe y. Stratum, 3 Carr. 

6 Pay. 164«, B. C, 1 Moo. & Pay. 183, and 4 Bing. S62. Doe r. 
Breath {ant^), decided that where a tenant holds under an agreement 
for a lease, which specifies the coyenants to be in the lease, with a right 
of entry for a breach, an ejectment may be sustained on any breach, 
though tio lease has been executed. What are usual covenants^ is a ques- 
tion of fact for the jury, and not a question of construction for the Court 
(^Bennet y. Womack, 3 Carr. & Pay. 96.) Per Lord Tsntudjot & J- 
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tort or asflignii and his or their servants or agents^ to enter 
upon the said premises at any time or times during the said 
term^ to view the state of the repairs thereof, and to give or 
leave notice in writing of any wants of reparation there 
found ; And thai the said C* D., his executors, administrators 
or assigns, shall and will, within the space of three months 
after every such notice, do all the repairs therein specified or 
required to be done : Thai the said C. D., his executors or 
administrators, shall not assign or underlet the said premises 
without the consent in writing of the said A* B., his exe- 
cutors, administrators or assigns: ITuU no obnoxious or 
offensive trade or busbess, nor any other of the businesses 
prohibited by the lease under which the said A. B. holds 
the said premises, shall be carried on therein. And the 
usual proviso enabling the said A. B., his executors^ admi<- 
nistrators or assigns, to re*enter upon the said premises, 
in case of the rent being in arrear for twenty-one days, 
or on breach of any of the covenants to be contained 
in the said lease ; and all such other covenants, conditions, 
provisoes, clauses and agreements as are contained in the lease 
under which the said A. B. holds the several premises, (c) 



(c) An sgreement thus prepared would amount to a present demise^ 
the agreement for a ftiture lease with f\irther covenants being only for 
the better security of the parties. See Doe dem. Walker v. Groves, 
15 East, 244. ; Baxter^ Dem. ; AhrahaU v. Brown, 2 W. Blacks. 973. ; 
Pooie V. Bentkp, 12 East, 170. ; Peniror. Judson, 6 Bing. 206. S. C, 
3 Moore & Pay, 497. ; Wilson v. ChisKolm, 4 Carr. & Pay. 474. The 
following has been determined to amount to a lease. " A. agrees to 
pay B. the sum of 140/. per annum, in quarterly payments, for the 
house and premises at, &c., for the term of seven, fourteen, or twenty- 
one years, at his option, at the end of every seven years. The rent to 
commence on the Ist. Jan. "1827.** Wright v. Trei^ezant, Moo. & 
Mai. 231., S Carr. & Pay. 441. An agreement to make a lease is 
a good lease in equity (see Hamilton v. Cardess, 2. Bro. P. C. 125.) ; 
in case of fraud, misrepresentation, or insolvency, an agreement of 
this nature wiU not be enforced in equity. WiUingham v. Joyce, 
S Ves. Jun. 168. There an agreement had been entered into by the 
defendant to grant a lease to the plaintiff, to whom possession was 
given on hearing a good character of him from his last residence. 
Such a character was given ; but it appeared to be fraudulent^ and for 
the purpose of getting rid of him, the defendant refused to grant the 
lease, and brought an ejectment, on the ground of fraud, misrepresenta- 
tion, and insolvency of the plaintiff, and went into evidence to this 
sftct The parties compromised ; but the MjisTsa ow tbb Rolls de*- 
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JTie foUotoinff clause may be added when the lessee is. to have 
the option of purchasing the lessor^ s interest (d) : 

And it is hereby further agreed, between and by the 
said parties hereto, that in case the said C. D. sliall at any time 
-within the first year of the said term elect to purchase the said 
messuage or tenement^ with the appurtenances, during the re- 
sidue of a term of ■ years, commencing from — , granted 

by an indenture of lease dated , which is now vested in 

the said A. B., subject to a rent of ly at or for the price 

or sum of /•, the said C, D. shall be at liberty so to do, 

and the said A* B. doth hereby agree with the said C. D., that 
upon payment by him, his executors or administrators, at or 
before the time hereinbefore appointed for that purpose, but 
not afterwards, together with all arrears of rent which may 
then be due to the said A. B., his executors, administrators or 
assigns, in respect of the said premises, he the said A. B., his 
executors, administrators or assigns, shall and will by a good 
title assign the said premises to the said C- D., his executors, 
administrators or assigns, during the then residue of the said 
term of— years, subject to the said ground rent of — -t, 
and to the observance of the covenants and conditions con- 
sired it to be observed^ that had they not done so^ he would have dis- 
missed the bill with costs. See Joynes v. Statham, 3 Atk. 388. He also 
observed^ that he would not execute the agreement, nor decree a specific 
performance^ merely to give up the house to assignees. They could not 
file a bill of this kind for the house for habitation^ unless they chose to 
take it and be tenants, and enter into covenants. Nor would the Court 
execute an agreement to grant a lease to a man who had committed 
felony. Id. See Baring v. Sevestre, 2 Legal Guide, 138.' 

So in Brooke y. Hewitt, 3 Ves. Jun. ^53,^ which was a bill filed by 
a bankrupt and his assignees, for the specific performance of an agree- 
ment for the lease of a house, the Lord Cuancellob observed, that 
it must be a very strong case that would induce the Court to carry into 
execution an agreement between landlord and tenant, the estate not being 
executed at law when the person who is to become ihe tenant has become 
a bankrupt. See Boardman v. Mostyn, 1 Ves. Jun. 467* ; Buckland 
v. HaU, 8 Ves. Jun. 92. ; Wetherall v. Guring, 1 2 Ves. Jun. 504. ; 
Wall V. Stubbs, 1 Mad. 80. The cases upon which evidence has been 
admitted upon agreements within the statute of frauds, and even in 
support of a bill for specific performance^ will be seen collected in n. 
(o), 3 Ves. Jun. 38. 

((f) This clause will make the instrument only an agreement for a 
lease, the words as to purchasing showing that the letting was to be by a 
particular instrument containing such a clause. Dunk v. Hunter, 
ante; Claytm V. BurtenshaWf 5 Bam. & Cress. 41., 7 Dow. & Ry. 
800. 8. C. 
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tained in the said lease by which the said A. B. now holds 
the said premises ; the expense of which assignment shall be 
borne by the said C. D. ; but the expense of making out the 
title of the said A. B« by himself: And it is hereby further 
AGREED between the said parties, that in such lastF-mentioned 
case the said C. D. shall not require, nor shall the said A. B. 
he bound to produce his lessor^s title (e), or any other title, 
prior to the said last-mentioned indenture of lease : And the 
said C. D., for the considerations aforesaid, doth hereby for 
himself his executors and administrators, promise and agree 
to and with the said A. B« that he the said C. B. shall and 

will, within months from the date hereof, put the whole 

of the said messuages or tenement and premises in complete 
and substantial repair, to the satisfaction of the said A. B., his 
surveyor or agent : And also, that he the said C. D. shall 
and will forthwith insure the said messuages and premises in 
some or one of the public insurance offices in London or 
Westminster, in the joint names of the said A. B. and C. D., 
to the full amount or value thereof and keep and continue 
the same so insured during the whole of the said term : And 
FURTHER, that he the said C. D., his executors, administrators 
and assigns, shall and will accept of such intended lease upon 
the terms and conditions aforesaid, and execute a counterpart 
thereof, and pay the expense of such lease and counterpart, 
and of these presents, which lease and counterpart shall be 
prepared by the solicitor for the said A. B. (Add a penal 
clause for breach by either party, see an^ p. 86., or pott^ 
p^ 123.) In WITNESS, &c. 
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An Agreement between Two Justices of the Peace, 
under an Act of Parliament far rdmilding a Bridge^ 
and the Contractor. 

AN AGREEMENT made the day of , Between A. B. 

(the contractor) of the one part, and C. D. and E. F. (the 



(e) See anti^ p. 28. 
1 8 
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major part of the juatioea of the peaoe (a) aodng in and fbr the 
county of ■ , aisembled at the general quarter sessions of 

the peace for the said county of -*-^, held at- on -~) of 

the other part: Whereas (redte the act of parliammt for re^ 
huildingihtbridge) : And WHEHEASthejusticesof the peace acting 
for the said county of' » ■■ , by virtue of the directions, powers, 
and authorities given to and vested in them by the said recited 
act of parliament, having determined on erecting a sub- 
stantial stone bridge across the river >■ — , at ■■■>■■ afore- 
said, did cause public notice to be given that plans^ speci- 
fications, estimates and proposals for building such bridge, 
would be received at the office of the clerk of the peace, on 
or before the ■■■■ >■ day of ■ " ■ " ■■ then last \ and that it was 
by the same notice desired that the persons delivering in such 
plans, &c. would state the terms upon which they would be 
willing to contract for performing the works : And whereas 
the said justices having attentively examined and considered 
the various plans delivered, did approve the designs, plans 
and specifications delivered in and signed by E. F., architect^ 
and did also approve of the proposal of the said A. B. for 
building a bridge and flood bridges, and making a road or 
causeway to the same, according to the designs, plans and 

specifications of the said E. F., for the sum of /. ; and 

the said justices being satisfied that the said proposal was at 
the most reasonable rate, did resolve upon entering into a 
contract with the said A. B. for the performance of the said 
works accordingly : Now these presents witness, that the 
said A. B., in consideration of the premises, and of the cove- 
nants and agreements hereinafter mentioned on the part and 
behalf of the said justices, doth hereby covenant and agree 
with them that he will, on or before the — — day of — , 
erect a substantial new bridge of arches over the river, 

in the parish of •--—•, in the county of ^-^-— ; and also two 



flood bridges of •— — arches each in the meadows on each 
side of the river ; and also make approaches and roads to 



"f 



'» ■ ■ pi 



(a) A% to the personal liability of trusteei^ oommissionen^ Sec npoa 
these contracts, see Horsley v. BeU^ 1 Bro. C. C. 101., Amb. 770., con- 
firmed by Eaton y. BeU, 5 Barn. & Aid. 34. ; but see Andrews v. Dally, 
4 Bing. 566., 1 Moo. & Pay. 490. S* C. 
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connect the bridges so to be erected across the river at each 
end thereof, and the said flood bridges with the turnpike road, 

called the road, and in manner specified in the schedule Mfdultt 

hereinafter referred to, corresponding with designs A^ 

WveteA in and signed by , and also signed by the said A. B., 
and that with the best materials of the different sorts and kinds 
suitable, proper, and necessary for the purpose, to the satis- 
faction of the justice^ of the peace of the said county of ■ 
and their surveyor ; and also, that in case any additional or 
extra works or alterations to or from the said designs, plan, Alterations ; 
schedule, or particular, should by the said justices or their 
surveyor be thought necessary to be made or done, during 
the course of tlie erecting or carrying on any of the said 
works diere, the same additional or extra works or alterations 
should not in anyway affect or vitiate the present contract or 
agreement, but the particulars in writing of such additional 
works or alterations should be delivered by such justices or 
their surveyor to the said A. B. previously to the doing there- 
of; and he the said A. B« shall and ^11 perform such additional 
or extra works or alterations accordingly : And it is agreed, to be made by 
that the said A. B. shall be paid for such additional works or coiitnefm, 
alterations after such rate as should be fixed or determined 
by the surveyor of the said justices for the time being, and 
which shall be binding upon all the parties hereto : And the 
said C. D. and E. F. for themselves, jointly and severally, and 
for their several heirs, executors and administrators, do and 
each of them doth hereby covenant, promise and agree, with 
and to the said A. B., his executors and administrators, that, 
he the said A. B. well and truly executing and performing his 
part of this agreement in all respects, the justices of the said justices 

county of , or the treasurer of the county of for the covenant to pay 

time being, shall pay or cause to be paid to the said A. B. for 
the said intended works ■/., subject to addition in manner 
aforesaid, in the several proportions and on the several days 
and times hereinafter mentioned for payment thereof (that is 
to say) : And also that the said justices shall purchase such land To purchase 
or ground, within the limits expressed by the said act of parlia- ^»^<*« 
njent or any other act of parliament now in force relating to 
the building county bridges, as should be necessary for build- 
ing, forming and completing the said intended bridge, flood 

I 4 
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bridges^ approaches and roads, according to the said designs or 
Contnetor to plans, schedule or particular; and that it shall be lawful for 

mirfhfiMwS°1iinii. ^^ ^^ '^* B* ^ enter into and upon the said land to be pur- 
chased, and thereon to execute the said intended works; and 
that it shall be lawful to and for the said A. B., his workmen 
and servants, to have, use, and exercise all and every the powers 
Omtractor to and authorities given by the said act of parliament or any 
^^Tt Mttot other act of parliament now in force to justices of the peace, 
(iig,&c. or any surveyor of county bridges in England, or any bridge- 

master, or any person or persons who might be under con- 
tract for rebuilding or repairing any public bridge built or 
repaired at the expense of the inhabitants of any county, to 
search for, work, dig, get and carry away any stone^ gravel, 
sand, or other materials for the works hereinbefore mentioned, 
which shall be necessary, for building the bridge, in such man- 
ner as is directed by such ,acts of parliament. (Add agree^ 
ment to refer disputes to arbitration^ ante^ p. 99. ; and penal 
clause on breach by either party^ ante^p. 104.) In witness, &c. 



XXIV. 

An Agreement between Joint Contractors for their 
mutual Security, (a) 

AN AGREEMENT made the day of , Between 

A. B. of the first part, C. D. of the second part, and E. F. of 
the third part, which said A. B., C. D., and E. F. are butchers 
employed and to be employed by — , for victualling — - 
(recite the contract) : The said A. B., C. D., and E. F., for 
themselves severally and respectively, and for their several 



(a) One stamp is sufficient for an agreement of this nature (Davis t. 
WiUiams, IS East, 232. ; Bowen v. Ashley, 1 Moo. & Ry. 174., S. P. ; 
Gods<m V. Forbes, ] Marsh. 531.), where several persons were bound 
under one penalty for the performance of the same matters. So where 
several persons agree to subscribe for the purpose of raising money to 
complete public works. (Davis v. Williams ; see also Allen v. Morrisang 
3 Bam. & Cress. 565.) 
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and respective heirsy executors and administrators, not the 
one for the other, but each for his own separate act and duty, 
do each and every of them doth hereby covenant, promise, 
and agree, to and with the other and others of them^ his and 
their respective executors and administrators, in manner fol- 
lowing (that is to say), that the said parties shall equally 
raise among them the sum of t, which shall be a joint 
stock, to be disposed of by all the said parties, or any two of 
them, in the purchase of cattle upon their joint account, for 
the purposes of fulfilling the said recited contract only, and 
for no other purpose whatsoever. 

That each of them the said parties shall and will, to the To perform 
utmost of his power and ability, duly attend upon and dill- "^^ 
gently and fidthfully perform all such work and duty as shall 
from time to time be allotted and required to be done by the 
others of them, upon the terms, conditions, and agreements 
hereinafter mentioned. 

That each of them shall be entided to have and receive a Equal profits.' 
joint and equal share and proportion of all such earnings, 
profits and perquisites, without any preference whatsoever, as 
they or any of them shall or may firom time to time earn or 
become entided unto, or which may become due or belonging 
to them the said parties by means or on account of the said 
work. 

That each of the sidd parties shall bear and pay a 
joint and equal share and proportion of all losses to be sus- 
tained or occasioned in performing the said recited contract, 
or incidental to these presents. 

That in case either or any of them shall not duly perform BrcMh of duty, 
such of the said work and duty as shall be allotted as afore- 
said for them to do and perform, the party or parties so in 
default shall not have or be entided to have or receive any Penalty, 
share or proportion of the said earnings or profits during the 
time of such defiiult. 

That if any or either of them the said parties shall absent Party absentbg 
himself or themselves from the said work or duty, unless by refiwiM^to 
reason of sickness, lameness, or any unvoidable accident, or attend, 
shall neglect or refuse to attend to and perform the work or 
duty allotted to him or them to perform as aforesaid, then it 
shall and may be lawful to and for the others of them, or the 
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major part of the others of them, if they shall think flt, not 
only to stop the share or proportion of the pay of the parties 
or party so absenting or neglecting or refusing to perform 
any such work or duty, but also to exclude sueh party or par- 
ties from all further benefit of any work or duty done or to be 
done by virtue of or under the said reoited contract and this 
agreement; and absolutely, by notice in writing, in manner 
as hereinafter mentioned, to discharge such party or parties 
from all future benefit under the same respectively! and 
then and in that case, from and after the major part of the 
others of them shall have given notice in writing, under their 
hands, to such party or parties that he or they is or are dis- 
charged as aforesaid, these presents, and every thing herein 
contained, so far as relates to the party or parties so absenting 
or neglecting or refusing, shall, from and after he or they 
shall have received such notice, be void; and such party or 
parties shall absolutely be discharged from this agreement, 
and from the service and employment of the said contractors, 
upon being paid his proportion of all monies that may be then 
due to him under this agreement : Provided always, that if 
it shall happen that either of the said parties shall at any 
time, either by sickness, lameness, or any unavoidable acci- 
dent, be prevented from attending his duty in performing the 
said work, the party so prevented shail, nevertheless, be paid 
or allowed his said equal share or proportion of the said earn- 
ings, profits and perquisites, during the continuance of this 
agreement 

That all bills for any work or business done as aforesaid, 
or for any other purpose, shall be made out and signed by the 
said A. B. only, but for the use and benefit of all of them 
the said parties ; and all servants and workmen who shall be 
employed in any of the said work, shall from time to time 
be hired and employed, and paid, retained, and discharged by 
him the said A. B. only; and the wages or money which shall 
be paid to them, or to any such servants and workmen, for 
their work and labour, shall from time to time be taken and 
allowed from and out of the monies or stock belonging to all 
of them the said parties. 

That in case any or either of them the said parties shall 
happen to depart this life during the continuance of this 
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agreement, then the survivors of them shall, within three 
months after any and every such death, pay and render a just 
account to the executors or administrators of the party so 
d3ring of his proportion of all monies that was due to him on 
the day of his decease, and shalli within the said last-mentioned 
period, well and truly pay to the same executors or admini- 
strators the full amount of lucb share or proportion, without 
making any deduction whatsoever ; and upon such pajrment 
being made as aforesaid, the executors or administrators of 
the par^ lo dying shall have no interest in the aforesaid 
contract, which shall thenceforth become the sole property of 
the surviving parties. 

AvD for the true performance of all and every the cove» 
nants and agreements herein contained, each of them the said 
parties bindeth himself, his heirs, executors and administrators, 
unto the others and other of them, their and his executors, 

administrators and assigns, in the penal sum of /., of Ftnalty* 

lawful current money of England, {b) In witness, &e. 



{h) It is ft pnpcipls of law that if frnmal persons stipiilAto for the 
performance of an act, they are impliedly bound join^/y, and not seye- 
rslly. There must be express words creating a several llabilifcy in order 
to make them severally responsible. In EcckiUm v. Clipeham, 1 Saund. 
by Will]ami> 168,, it was determined, that thongh a eovenant be joint 
and several in the terms of it, yet if the interest and canse of action be 
joint, the action must be brought by all the covenantors; and, on the 
other hand, if the interest and cause of action be several, the action 
may be brought by one only. 80 though a man covenant with two or 
more j<mtly, yet if the interest and cause of action of the oovensntees 
be several snd not joint, the covenant shall be taken to be several ; and 
each of the covenantees may bring an action for his particular damage, 
notwithstanding Ae words of the covenant are Joint. {5 Rep. 8. a. 
Wyndham's Case, Dyer, d37. b. ; Wootten v. Cooke, % Mod. 89. ; Wil- 
kinson v. Lloyd, 3 Id. 263. ; TippUty, Hawkey, BuU. Ni. Pri. 157.) But 
n)here two persons covenant jointly and severally with another, the cove- 
nantee may bring an action against one of the covenantors only, though 
their interest in the subject matter of the covenant be Joint As where 
A. lets lands to B. and C, and they covenant ymn</y and severally mi^ 
the lessor to pay the rent or the like, he may bring an action against 
either of the covenanters, because they are sureties for each other for 
the due performance of the covenants ; and it is as competent for each 
of them to covenant for the other, as it is for a strftnge? to oovensnt 
for both. {Mansel v. Burridge, 7 Term Bep. 852. ; 2 Burr, II90.; 
1 Str. 553,) 
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AN AGREEMENT made the day of , Between 

A. B.9 for himself, his heirs, executors and administrators, of 
the one part, and C. D. for himself, his heirs, executors, and 
administrators, of the other part : Whereas the lands and 
hereditaments hereinafter described, and the fee-simple and 

inheritance thereof, were on or about the , by virtue 

of a decree of the High Court of Chancery, bearing date the 

, made in a cause — r. , exposed to sale, and 

the said A. B. became the purchaser thereof at the price of 

/., which purchase has been duly confirmed ; and by an 
order of the said court made in the aforesaid cause the said 
A. B. is ordered to pay his said purchase money on the ■ 
day of — now next, which order the said A. B. is unable 
to comply with, and hath requested the said C. D. to accom- 
modate him with the loan of /. for the purpose, which he 
hath agreed to do upon having the repayment thereof, with 
interest after the rate of 5 per centum per annum, secured 
to him by a mortgage, as well of the said estate as also of the 
fee-simple and inheritance of, in, and to the other lands and 
hereditaments hereinafter described, called — »- : Now these 
PRESENTS WITNESS, that in consideration of the sum of L 
of lawful current money of England to the said A. B. paid 
by the said C. D. before the execution hereof, the receipt 
whereof the said A. B. doth acknowledge, and from which he 
doth hereby release the said C. D., his executors, admi- 
nistrators and assigns, and in order to secure the repayment 
thereof, with interest, at the time and in the manner herein- 
after mentioned, he the said A. B., for himself, his heirs. 
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executors, and administrators, doth hereby covenant, promise, CoTenant by 
and agree with and to the said C. D., his heirs, executors, ^"^^®'* 
administrators and assigns, in manner following (that is to 
say) : That the said A. B., his heirs, executors, or adminis- 
trators, shall and will at his and their own expence, at any 
time hereafter, upon the request of the said C. D., his heirs, 
executors, or assigns, well and sufficiently grant, convey, and To convey Und 
assure unto and to the use of the said C, D., his heirs and ^^^ ^ lender. ^ 
assigns, or to such person or persons, and in such manner, 
and by such conveyances and assurances as he or they or his 
or their counsel shall direct or require, All , and the Two esutes. 

the reversion and reversions, remainder and remainders, 
yearly and other rents, issues, and profits thereof, and all the 
estate, right, title, interest, use, trust, property, possession, 
claim, and demand of the said A. B. of, in, to, out of, and 
upon the premises: To hold the same messuages, farms, 
lands and hereditaments, with their appurtenances, unto and 
to the use of the said C. D., his heirs and assigns for ever, or To the use of 
unto or to the use of such other person or persons, and in iub^^tTo^"* 
such manner as he or they shall direct and appoint ; subject demption. 
only to a proviso or condition to be therein contained, that 
in case the said A. B., his heirs, executors, or administrators, 
shall pay unto the said C. D., his executors, administrators, 

or assigns, the principal sum of • L of lawful current Condition. 

money of England, together with interest for the same after 
the rate of 5Z. per centum per annum, free from all deductions 
whatsoever, on or before the ■ day of , then the 

said C. D., his heirs or assigns, shall forthwith recover all 
and singular the said messuages, farms, lands, and heredita- 
ments unto and to the use of the said A. B., his heirs or 
assigns, or unto and to the use of such person or persons, and 
in such manner as he or they shall direct or appoint, at his 
and their expense: And the said A. B., for himself, his Further cove 
heirs, executors and administrators, doth hereby furtlier n«>tbybor. 

rower. 

covenant and agree with and to the said C. D., his heirs, 
executors and administrators, that in the aforesaid convey- 
ances and assurances so to be made by the said A. B., or his 
heirs, shall be contained all such covenants, conditions, pro- 
visoes, and agreements on the part of each of the said parties 
hereto, as are usual and proper in mortgages of estates of a 
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like nature, and in particular a covenant or agreement by 
the said A« B., hia heirs, executors, and administrators, that 
he or thfy shall duly pay the said principal sum of ■■■ ■ f., and 
interest after the rate, at the time, and in the manner in the 
said hereinbefore mentioned proviso to be expressed, unto 
the said C* D., his executors, administrators, (and assigns : 
Akd it is hereby further covenanted and declared by and 
between the said parties hereto, that for the more effectually 
securing the due and punctual repayment of the said principal 
sum of ■ ■ ■ ■ /., and the interest thereof, after the rate and at 
the time hereinbefore expressed, such conveyances and 
assurances so to be made by the said A. B« as aforesaid 
shall contain full, ample, and sufficient powers of sale^ with 
all such trusts, powers and indemnities for making such sale, 
and carrying the same into effect with any purchaser or 
purchasers thereof, as are usual in cases of a like nature, or 
as the counsel for tlie said C*D., his executors, adminis- 
trators and assigns, shall devise and require ; and that if any 
such sale shall be made, the concurrence of the said A. B., 
his heirs or assigns, shall not be considered as necessary 
thereto, or as requisite to perfect the title to any purchaser 
or purchasers thereof: And it is hereby further covenanted, 
declared, and agreed by and between the said parties hereto, 
that until such conveyances and assurances be perfected, 
made, and executed by the said A. B* or his heirs or assigns, 
he the said A. B. and his heirs, and all person and persons 
in whom the messuages, lands, and hereditaments, or any 
part or parts thereof, shall or may be vested upon any trust 
or trusts, or for any term or terms of years, shall and will 
stand and continue seised, possessed of, and interested in the 
said messuages, lands and hereditaments, for such estate and 
estates, interest and interests as he the said A« B., or such 
other person or persons as aforesaid now has, or immediately 
after the execution of these presents shall have, therein 
respectively, upon trust for and to the only use and benefit 
of the said Ci D., his heirs and assigns for ever: And 
FURTHsn, that until full payment shall be made of the prin- 
cipal sum of -^ — /., and the interest thereof as aforesaid, he 
the said C. D., his heirs, executors, administrators and assigns, 
shall have, retain, possess, and enjoy all and singular the 
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deed% evidencetf wridngS) and muniments of title relating to 
or in any wiie concerning the laid medsuagesi landa^ and 
hereditaments! or any part thereof respectively; and that' he 
and they shall not be compelled or required to deliver up or 
part with the same under any pretence whatsoever^ until full 
payment shall have been made to the said C. D.} his executors^ 
administrators) or assigns, of the said principal sum of -— ^/» 
and interest) and all costs and ezpences to be incurred or 
occasioned by him or them in consequence of the non<» 
payment thereof at the time and in manner aforesaid* or by 
reason of the nonperformance of all or any of the covenants 
and agreements hereinbefore contained on the part of the said 
A. B. and his heirs to be observed and performed In 

WlTNfilS) &C. 



*i* 
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Joint Stock Company empowered hy Act of Parliament 
to purchase the Fee-simple of Land from Tenant for 
Life, or for any other partial or qualified Estate whose 
Conveyance^ shaU bind the Reversioner. 

Agreement with TENANT^r Life to purchase Ae Fee- 
simple. 

AN AGREEMENT made the day of——, Between tartia.; 

A. B. (tenant for life)^ as well on behalf of himself^ his heirs, 

executors and administrators, as also on behalf of the person 

or persons entitled in reversion^ remainder, or expectancy 

after him, to the pieces or parcels of land and other herediti^ 

ments hereinafter described or referred to, of the one part; 

and the ■ Company (incorporated by act of parliament 

■ ■ ■ Vict cap. ■■ ■ by that name and style), for themselves, 

their successors and assigns, of the other part \ Whereas the 

said A. B. is seised of or entitled to an estate for life in pos- E«***« ^ A. B. 

session in the pieces or parcels of land and other hereditaments 

hereinafter described, free from all incumbrances: And 
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WHEREAS the said > company have occasion for the said 
pieces or parcels of land, which they are empowered to pur- 
chase by the said act of parliament, and have agreed with the 
said A. B. that the value of the same lands is L : Now 

THESE PRESENTS WITNESS, that puTsuant to and by force and 
virtue of the said act of parliament, ■ Vict -^— cap. ■ 
establishing the said ■ company, he the said A. B. hereby 
agrees to sell and convey, and the said ~— - company hereby 
agree to purchase at the aforesaid price or sum of ■ i l, 
All -^— ; and which said pieces or parcels of land are parti- 
cularly described in the map or plan (a) hereunto annexed, 
marked A, and are thereon distinguished by a blue colour or 
tint: 

And it is hereby agreed and declared between and by the 
said parties hereto, in manner following (that is to say), 

That the said sum of — — -/. shall be the purchase money 
for the fee-simple and inheritance of tlie said lands and here* 
ditaments. 

That the said company shall pay the said purchase money 

or sum of L into the Bank of England, in the manner 

prescribed by the said act of parliament, on or before the -^'- 
day of . 

That the said company upon such payment having been 
made, and notice in writing thereof given to the said A. B., 
shall be entitled to the possession of the said lands and here- 
ditaments. 

\_Ifthe land be in tenancy or cropped^ then add, ^^ And upon 

payment to the tenants of the said lands for their gi'owing 
crops thereon, according to the custom of the country, and 
also any compensation they may require, or that shall be 
assessed or awarded to them in respect of their possession.''] 
That the said company shall also pay to the said A. B. (&) 
for all timber and underwood growing or being upon the said 
lands and hereditaments, according to a valuation to be made 



(a) A railway company it bound by the plan affixed to their notice. 
See BJayney y. Birmingham and Gloucester Railway Company, S L^al 
Guide, 134. 

(6) If he he tenant for life^ without impeachment of waste; otherwiae 
to the reversioner. 
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in the usual manner by two competent persons, one to be 
chosen by the said A. B. and the other by the said company ; 
or by the umpire of such two persons if they cannot agree, 
whose decision shall be final. 

That the said A* B. shall, when required, by and at the Tide. 
expense of the said company, make out a good title to his 
estate or interest in the said lands and hereditaments; and 
shall also execute all such deeds, conveyances and assurances, ConTeyance of 
as shall be necessary for conveying and assuring his estate or ^wjf *^°*°' 
interest in the said lands and hereditaments unto the said 
company, free from all incumbrances; and also for conveying uid of fee- 
and assuring unto the said company, so far as he lawfully can or "^^ ^ 
may by virtue of the said act of parliament, the fee-simple and 
inheritance of and in the said lands and hereditaments, as the 
said company or their counsel shall reasonably require. ^ In 
WITNESS WHEREOF the Said A. B. hath hereunto set his hand 
and seal, and the said • company have caused their com- 
mon seal to be affixed, the day and year first above written* 
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AoREEMEKT between Copartners in Trade for a Dis- 
solution cf Copartnership; to refer aU Matters 
between them to Arbitration ; one of the Partners to 
retire, the other to purchase the whole Concern at 
a Price to be fixed by the Arbitrators. 

AN AGREEMENT made this day of , Between 

A.B. of the one part, and CD. of the other part: 
Whereas the said A. B. and C. D. for some time previous to Recital of oo« 
the montli of — , carried on the trade or business of — P^rtnenhip 

Diuiimi« 

in copartnership together, under the style or firm of B. and 
C, in , in the city of London: And whereas the said 
A. B. and C. D., on die — day of — , took an account Slock tnkeo. 
and valuation of the stock of the said copartnership concern, 
and then ascertained the amount of capital due to each part- 
▼ou III. K 
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net retpectively ; and it was then mutnaUy agreed by and 
between the said parties hereto, that the said copartnership 
firm was indebted to the respective members thereof on ao^ 
count of capital brought into the concern in the several sums 
of money following, (that is to say,) to the said A. B. the sum 
of L 9 and to the said C. D. the sum of -< — h^ subject to 
a deduction of one hundred and sixty pounds from each of 
those sums for loss sustained in and by the said business up 

to the «■ day of : And whereas some differences^ 

misunderstandings, and disputes have arisen between the said 
A. B. and C D. touching and concerning the said partner- 
ship trade or concern, and the capital stock, profits, and 
accounts of and relating to the same, subsequent to the said 
■ day of ■ ; and in order to setde and arrange and 
put a final end to the same, and all matters relative thereto 
in difference between them, and also for dissolving the said 
partnership, upon such terms and conditions as are hereinafter 
mentioned, they have mutually agreed to refer the whole of 
the said accounts of and relating to the said partnership con- 
cern, subsequent to the said — day of , to the arrange- 
ment, award, order, arbitrament, final end, and determination 
of E. F. and G. H., in such manner and with such powers and 
authorities as hereinafter ei^pressed; and that the said partner- 
ship shall be dissolved on and from the publication of the 
award of the said arbitrators, and the trade or business of the 
said partnership, and the stock in trade, implements, and 
utensils of and belonging to the same, and also die lease of 
the premises where the said business is carried on, be taken 
by the said C. D., at such valuation respectively as herein- 
after mentioned; and such further arrangement be. made for 
winding up the affairs of the said partnership, dissolving the 
said partnership, and executing and interchanging releases 
by, from, and between the said A. B. and C. D., as herein- 
after mentioned : Now these presents witness, that they 
the said A. B. and C. D., for the purpose of dissolving the 
said partnership, and of arranging and putting an end to all 
matters in dispute between them touching and concerning 
the matters aforesaid, do each of them hereby for himself, his 
heirs, executors and administrators, covenant, promise^ ancj 
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agree to and with the others and other of them, their and 
his escecutors, administrators and assigns, in manner following ; 
(that is to say,) that they the said A. B. and C. D., and each 
of them, their and each of their heirs, executors and admi- 
nistrators, shall and will in all things well and truly stand to 
obey, abide, perform, fulfil and keep the arrangement, 
award, order, arbitrament, final end and determination of the 
said & F. and 6. H«, arbitrators indifferently elected and 
named by and on the part and behalf of the said parties Arbitrators. 
respectively to arrange, arbitrate, award, order, judge, and 
determine of and concerning the accounts of and relating to 
the said partnership trade or concern, subsequent to the 
said ■■ day of- , and all manner of action and actions, Their duties. 
cause and causes of action, suits, bills, bonds, specialties, 
covenants, contracts, promises, accounts, reckonings, sums of 
money, judgments, executions, extents, businesses, concerns, 
quarrels, controversies, trespasses, damages and demands 
whatsoever, both at law and in equity, which at any time or 

times subsequent to and since the day of — have 

been liad, made, moved, brought, commenced, sued, prose- 
cuted, done, committed, or suffered or depending by or be- 
tween the said parties* or either of them, o^ in, or concerning 
the said trade or business, or the capital stock or profits, 
dealings and transactions of or relating to the same, subse- 
quent to the said ■ day of , and of or concerning 
such sum or sums of money, if any, as shall appear to have 
been received or paid by the said parties, or any or either of 
them, previous to the said — day of , and not entered 
in the books or accounts of the said partnership (save and 
except the general matters and things which are hereinafter 
agreed to be referred or submitted to the several respective 
appraisements and valuations of L K. and L. M., and also to 
N, O- and P. Q., hei*einafter respectively named and de- 
scribed, or their several and respective umpires, whose several 
and respective appraisements and valuations shall be final 
and conclusive against the said parties in difference, and shall 
be acted upon and taken in the accounts as such by the said 
£• F. and G. H.), so as the said award of the said £• F. 
and G. H. be made in writing under their hands ready to 

K 2 
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be delivered (a) to the said several parties in difference, 
or such of them as shall desire the same on or before 

Time for award the — - day of next ensuing the date hereof: And 

being made. farther, that if the said E. F. and G. H. shall differ in 

opinion on the matters and premises hereby agreed to be re- 
ferred, or any of them, or neglect, decline, or refuse to make 
such their award of and concerning the premises, then, and 
in such case, they, the said A. B. and C. D., and each of 
them, their and each of their heirs, executors, and adminis- 
trators, shall and will in all things perform, fulfil, and keep 
the award, determination, and umpirage of such third person 
as shall be named as umpire by the said E. F. and G. H., so 
as the said umpire do make, his award and umpirage in writ- 
ing under his hand, ready to be delivered to the said parties 
in difference, or such of them as shall require the same, on or 
before the ninth day of September now next ensuing : And it 
is mutually and reciprocally agreed between and by the said 
parties to these presents, that the said partnership shall be, 
and the same is hereby declared to be dissolved on and from 
the day of the publication of the award of the said arbitrators 
or umpire of and concerning the premises so referred as afore- 
One partner to Said, and that tliereupon the said C. D. shall take to and 
purchase all become the purchaser of the said trade or concern, and all 

the trade or i i i i . 

concern, at the and every the stock, goods, wares, merchandises, chattels, and 
Iuher*OT°heir ^^^^^ belonging to the said copartnership trade, or to the 

said A. B. and C. D., in respect thereof, at such sum as shall 
be ascertained to be the price or value thereof by the ap- 
praisement and valuation of J. K. of — , and L. M. of 
, or, in case they shall not agree, then by their umpire 



Partnership 
dissolved from 
publication of 
award. 



umpure. 



Lease of pre- 



in case they shall not agree ; and the said C. D. shall take to 
and become the purchaser of the lease of the pi*emises in 
aforesaid, where the said trade or business is carried on, 



mises. 



(a) An award which is required to be made in writing and ready to 
be delivered at a specified time is complete if made in writing and ready 
to be delivered by the arbitrator within the time, although not actually 
delivered (^Brown y. Vawser, 4 East, 584.) ; and it may be made upon 
the fixed day {KnojD v. Simmands, 3 Bro. C. C. S5H.) ; and it is to be 
considered as published when the parties have notice that it is ready for 
delivery on payment of the reasonable charges. {Musselbrook T. Dunking 
9 Bing. 605., 2 Moo. & Scott, 740., 1 Dowl. P. C, 722.) 
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ftt such sum as shall be ascertained to be the value thereof by ^^^ ^, 
the valuation of N. O. of — , and P. Q. of — — , or an trmtw, w Uieir 
umpire to be named by them in case they shall not agree : umpire. 
And it is hereby declared and agreed by and between the Arbitrator to ; 
said parties to these presents that the said £• F. and G. H., sums to be 
or their umpire as aforesaid, shall settle, adjust, order, dh'ect, P^^ ^^ 
and award what sum or sums of money shall be paid by the 
sa^d C. D. to the said A. B. ; and at what time, not exceeding 
three calendar months from the publication of their said 
award; and whether the same shall be paid all at one pay- Whether at 
ment, or by any and what instalments or portions respectively ^by*^^ 
the same shall be paid, and also what security or securities ments. 
with good and responsible sureties, to be approved of by the Security, 
said A. B. and C. D., or their umpire as aforesaid, the pay- 
ment of the same shall be secured by the said C. D. to the 
said A. B. ; and in case such security or securities as they, 
the said A. B. and C. D., or their umpire as aforesaid, shall 
prescribe, order, and direct, shall not be given within the 
period or time to be limited for that purpose, then that it 
shall and may be lawfiil to and for the said A. B. and C. D., For want of 
or their said umpire as aforesaid, to make such further J^^J^i*^^ 
arrangement, award, order, arbitrament, and umpirage, as further order. 
they or he shall think fit and proper to be made or done in 
or about the premises for the purpose of finally ending and 
determining all disputes and controversies between the said 
parties hereto: Provided always, and it is hereby declared Partnenhipnot 
by the said parties to these presents, that the said partnership ^nUlinJSmnUy 
hereby agreed to be dissolved as aforesaid shall not stand or g^ven to re- 
be dissolved at the time hereinbefore mentioned for that par- **^^*^ partner, 
pose, unless nor until the said C. D. shall have entered into 
and given an indemnity to the satis&ction of the said arbi- 
trators, E. F. and 6. H., or their umpire, to the said A. B. 
against the whole of the then existing partnership debts, en- 
gagements, and liabilities : And it is hereby further agreed Retiring paru 
and declared by and between the parties to these presents, ^nMcTexe-' 
that upon payment made by the said C. D. to the said A. B. euto assign. 
of the sum which shall be found due to him by the said last 
mentioned arbitrators or umpire, an assignment shall be made 
and executed by the said A. B. to tlie said C. D. of the whole 
of the share and interest of the said A. B. of and in the said 

•k3 
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partnership trade or busincM and the e^)ital stock in trade^ 

implementSj utensils, book debts, property atid effects thereof, 

and also of the said lease of the' premises where the said 

Mutual business is carried on as aforesaid ; and thereupon mutual 

releaaea. general releases shall be executed and interchanged by and 

between the said parties, of and concerning all matters relat- 
ing to or concerning the said partnership^ trade, or concern,, 
in any wise howsoever, from the commencement of the said 
partnership to the termination or dissolution thereof, or relat- 
ing to the winding up the accounts and affiurs of the said 
partnership concern, or in any wise relating to or concerning 
the said partnership hereby agreed to be dissoWed, ananged, 
and put an end to in manner hereinbefore mentioned* Ann 
the said E. F. and G. H., or their umpire as aforesaid, shall 
and may order, direct, and award the release or releases (&), 
instrument or instruments, or other assurance or aasuranoes, 
to be given, made, executed, or entered into by and between 
the said parties, touching or concerning the premises or any 
of them in case the parties themselves differ about the same : 
Partners to be And they, the said A. B. and C. D. respectively, [shall and 
examined upon ^H submit to be examined upon oath by the said E. F* and 

O. H«, or their umpire as aforesaid, if the said arbitrators or 

umpire shall think fit and necessary, and shall and will pro* 

duce and leave with the said £. F. and G. H., or their um- 

Books and pi^e, all or any books, papery writings, invoices, accounts^ 

papen. vouchers, or documents in their, or any or either of their, 

custody, possession, or power, belonging to the said partner- 

ship, in such manner as the said arbitrators, or their umpire, 

Examination shall direct; And also, that they, the said E. F. and G. IL, 

of witnesses. ^ ^^^ umpire as aforesaid, shall be at liberty to proceed de 

die in diem, and exparte in case of the non-attendance of any 
or either of the said parties in difference, or of their witnesses, 
after three days' previous notice in writing, under the hands 
of the said E. F. and G* H*, or the hand of the aforesaid um- 
pire, given to the said parties in difference respectively, or 



(6) An arbitrator^ by adijadging rantaal and general rdleasesi will be 
deemed to have adjudged and finally decided upon all matterSy and the 
general release will be an answer to any action or claims founded upon 
them. Wharton v. Kingy 2 Bam. & Adolpb, 528. 
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left at their or his last known respective places or place of 

abode^ notifying the time and place of meeting, to proceed in 

the said reference. And further, that the costs of these ^^^ 

presents, and of and relating to, or in any wise concerning 

the said arbitration or referencer and umpirage, and the 

award to be made thereunder, shall be in the discretion of the 

said arbitrators or umpire^ who shall direct and award by 

whom, and to whom, and in what manner the same shall be 

borne and paid ; and that they or either of them, the said 

parties to these presents, shall not nor will bring or prosecute Partners not to 

any action or suit at law or in equity against the others or ^""fj^J^"** 

Other of them, or against the said arbitrators or umpire, or each other. 

any or either of them, touching or in any wise concerning 

the matters hereby referred or agreed to be referred as afore* 

said, or any of them : And that these presents, and the sub- 

miwon hereby made of the said matters in controversy and 

dispute, shall be made a rule of her Majesty's Court of Rule of court. 

Queen's Bench at Westminster, to the end that each of them, 

the said A. B. and C. D.« shall be finally concluded by the 

said arbitration by these presents agreed upon as aforesaid, 

pursuant to the statute (a) in that case made and provided : 

And for the true performance of and all singular the mea- Penalty. 

ftures aforesaid, each and every of them, the said parties, 

bindeth himself, his heirs, executors and administrators, 

unto each of the other of them, his and their executors, ad- 

minbtrators and assigns, by these presents, in the penal sum 

of one thousand pounds of lawful money of Great Britain. 

In Witness, &C 



Appointment by Arbitrators of an Umpire. 

* 

WE, the within named E. F. and G, H., do hereby name Appointment 

g, , . of umpire. 

■ of the umpire. 

Witness, E. F. 

G. H. 



(o) 9&10 W.S. cl5. 
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XXVIII. 

Agreement to enlarge the Time fir maiing the Award, (a) 

TO all to whom these presents shall come the within named 
A. B. and C. D. send greeting : Whereas the within named 
£* F. and G. H. have not, nor hath their mnpire, made any 
award of and concerning the matters and things within re- 
ferred to them, and it hath been agreed to extend the time 
for the said arbitrators or umpire to make their award or 
umpirage touching the same matters : Now know ye that 
the said A. B. and C. D. do, and each of them doth hereby 
for himself, his heirs, executors and administrators, covenant^ 
promise, and agree to and with the others and other of them, 
their and his executors, administrators and assigns in man- 
ner following; that is to say, That the time within limited for 
the said £. F. and G. H. to make their award touching the 
matters referred to them shall be extended, and the same is 

hereby extended to the ■ day of next ; and further, 

that in case they shall neglect, decline, or refuse to make 
such their award, then the time within limited for their um- 
pire, to be appointed as within mentioned, to make his 
award or umpirage shall be extended, and the same is hereby 



(a) An agreement to enlarge the time for making an award muH 
contain a consent that it shall be made a role of Court, otherwise no 
attachment will be granted for not performing an award made under it 
{Jenkins y. Law, 1 Term Rep. 87*) ; hut when parties, by an indorse- 
ment in general terms on the honds of submission to arbitration, agree 
that the time for making the award shall be enlarged, such agreement 
virtually includes all the terms of the original submission to whidi it 
has reference ; amongst others, that the submission for such enlarged 
time shall be made a rule of Court ; and consequendy the party is liable 
to an attachment for non-performance of an award made within such 
enlarged time under the statute. {Evans t. Thomson^ 5£ast, 189*; 
1 Smith, 380.) Where, however, such doubts do exist, it is better that 
the agreement enlarging the time should contain a consent as here 
proTided. 
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extended to the — -^- day of *«-« next, and that the within 
written agreement shall remain and continue in full force and 
e£fect to all intentSi oonstructionsy and purposes whatsoever; 
and that they and each of them shall and will well and faith* 
fully observe, perform, and keep all and every the articles, 
matters, and things contained in the said agreement, as if the 
same were set forth and repeated herein, so as the said K F. 
and 6. H., or their umpire as aforesaid, do make their award 
or umpirage ready to be delivered as within mentioned, with-» 
in the periods or times hereby respectively extended, that 
these presents shall and may be also made a rule of her 
Majesty's Court of Queen's Bench at Westminster, to the 
end that each of them, the said A. B. and C. D., shall be 
finally concluded by the said arbitration, pursuant to the 
statute in that case made and provided. In Witness, &c« 

Furiher Appointment hy Abbitrators of an Umpire. 

WE, the within named £• F. and G. H., do hereby name 
— — of ■ the umpire. 

Witness, £. F. 

G.H. 



XXIX. 

Agreement yor further enlarging the Time for making the 

Award. 

TO all to whom these presents shall come the within named 
A. B. and C. D. send greeting : Whereas the within named 
E. F. and G. H. have not, nor hath their umpire, made any 
award of and concerning the matters and things within re- 
ferred to them, and it hath been agreed to extend the time 
for the said arbitrators or umpire to make their award or 
umpirage touching the same matters : Now know ye that 
the said A. B. and C. D. do, and each of them doth hereby 
for himself, his heirs, executors and administrators, covenant, 
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promise, and agree to and with the others and other of tfaem^ 
their and bis executors, adimnistntotft and assigns, in man- 
ner following ; that is to sajr, That the time limited by the 
above written agreement of the ^ ■■* day of ■ " last, and 
the enlargement thereof of the ^ ' day of •— --'last, for the 
said E. F. and O. IL to make theii* award touching the mat-- 
ters referred to them, shall be extended, and the same is 
hereby extended to the ■ ' day of — — . next; and further^ 
that in case they shall neglect^ decline, or refuse to make 
such their award, then the time limited for their timpir^ to 
be appointed as abore^mentioned, to make such his award or 
umpirage shall be extended, and the same is hereby extended 
to the ■ day of ' ■ * next, and that the several above 
written agreements shall rem^un and continue in full force 
and effect to all intents, constructions^ and purposes whatso* 
ever ; and that they and each of them shall and will well and 
faithfully observe, perform, and keep all and every the 
articles, clauses, matters, and things contained in the same 
agreements as if the same were set forth and repeated herein, 
so as the said £. F. and G. H., or their umpire as aforesaid, 
do make their award or umpirage ready to be delivered as 
within mentioned, within the periods or times to which the 
same are hereby respectively extended, that these presents 
shall and may be also made a rule of her Majesty's Court of 
Queen's Bench at Westminster, to the end that each of them, 
the said A. B. and C. D., shall be finally concluded by the 
said arbitration, pursuant to the statute in that case made and 
provided In Witness, &c. 



Further Appointment by Arbitrators of an Umpire. 

* • 

WE, the within named E. F< and G. IL, do hereby name 
of to be the umpire. 

Witneaa, E.F. 

G.H. 
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XXX. 

An Agreement between Tradesmen for a particular 
Adventure, withmit forming a Partnership between 
themselves. 

AN AGREEMENT made the day of , between 

A. B. of the one part, and C. D. of the oUier part : Whereas Orders for 
the said CD. hath been employed by, and hath received 
orders from, various inhabitants and shopkeepers of the town 

of , in the city of , in the connty of——, 

to fit lip their several dwelling-houses and shops with gas 
apparatus: And whereas the said CD. being of himself inability of * 
unable to execute such orders and carry them into effect, cute thm! ^ 
hath applied to and requested the said A. 6. to assist him in 
completing such orders, by supplying him with the necessary 
materials and apparatus at the regular and accustomed price 
thereof; which die said A* B. hath agreed to do upon his 
being paid for the same, and also upon his being allowed one 
moiety of the net profits to arise from the fitting up the 
said houses with gas apparatus as aforesaid. Now, there- Corenants by 
FORE, THESE PRESENTS WITNESS, that for the Considerations ^J^^^^^ ^ 
aforesaid, he the said A. B., for himself^ his executors and 
administrators, doth hereby covenant, promise, and agree with 
and to the said C. D. that he the said A. B., his executors or 
administrators, shall and will from time to time, and at all 
times during the continuance of this agreement, when there- 
tmto required by the said C. D., supply and furnish him the 
said C. D. with all and every the necessary materials and gas 
apparatus for fitting up the several houses and shops in — ^^- 
aforesaid with gas at the usual and customary price or prices Prices, 
charged and allowed by the trade for the same : And also» Payment, 
that he the said A«B., his heirs, executors, administrators or 
assigns, shall not nor will require or demand payment from the 
said CD., his executors or administrators, for the said gas ap- 
paratus and materials until the said several houses and shops in 
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■ aforesaid shall be completely fitted up with gas, or 

until the said C.D., his executors or administrators, shall 
have actually received the amount of all or any part of the 
bills for fitting up and completing such houses, in which case 
the said A. B., his executors, administrators or assigns, shall 
be at liberty immediately thenceforth to demand payment of 
Ills account for the said gas apparatus and materials, or so 
much and such part and parts thereof respectively as he the 
said C. D., his executors or administrators, shall have been 
paid for ; and the same account, or such part or parts thereof 
as aforesaid, shall become payable to the said A. B,, his ex- 
ecutors, administrators or assigns, thenceforward immediately: 
And for the conditions aforesaid the said CD., for himself^ 
his heirs, executors and administrators, doth hereby covenant, 
promise, and agree with and to the said A.B., his executors, 
administrators and assigns, that he the said C. D. shall and 
will immediately at the execution of these presents^ proceed 

to ,and with the best of his skill, ability and exertions, 

complete the several orders received by him as aforesaid for 
fitting up the houses and shops in ■ with gas in a 

masterly and workmanlike manner : And also, that he the 
said CD., his heu's, executors or administrators, shall and 
will, immediately after the several orders so received by him 
as aforesaid shall have been executed and performed, well and 
truly pay or cause to be paid unto the said A. B., his ex- 
ecutors, administrators or assigns, all and every sum and sums 
of money 4is shall or may be then due or payable from him 
the said CD., his executors or administrators, to him the said 
A.B., his executors, administrators or assigns, for or on 
account of the several materials and gas apparatus furnished 
and supplied him by the said A. B., his executors or adminis- 
trators, in pursuance of this agreement : And in case the said 
CD., his executors or administrators shall at any time before 

the whole of tl)e said houses and shops in aforesaid 

shall be completely fitted up with gas, receive any sum or sums 
of money for or on account of such fittings up, he the said 
CD., his executors or administrators, shall and will, imme- 
diately after such receipt or receipts, well and truly pay or 
cause to be paid unto the said A. B., his executors, adminis- 
trators or assigns, a proportionable part of such receipt or 
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receipts as shall be sufficient to pay the said A. B«, his execu- 
tors, administrators or assigns, for the materials and gas 
apparatus as shall have been used in the work or fittings up 
for or on account of which such payment or payments shall 
be made : And it is hereby agreed and declared by and between Profiu equally 
the said parties to this agreement, that all gains, increase and ^*'»<^- 
profits to arise from fitting up the said houses and shops at 
■ aforesaid with gas, after paying and satisfying men's 

wages, gas apparatus and the charges and incidental expenses 
attending such fittings up, shall belong to and be divided 
between the said A.B. and CD., their respective executors, 
administrators or assigns, in equal moieties : And it is hereby Books of 
further agreed that true and faithful entries of all moneys •cro**"^- 
which shall be received and paid by the said CD., his execu- 
tors or administrators, on account of such gas fittings up as 
aforesaid, and of all goods, wares and merchandises pur- 
chased or sold for or on account of the same, together with the 
rates and prices thereof, shall be made and entered by the . 
said CD., bis executors or administrators, in a proper book 
to be provided and kept by him for that purpose, and that the 
said book of account, together with all bills, bonds, notes and 
securities whatsoever which shall or may be received by the 
said C D., his executors or administrators, on account of the 

said gas fittings in aforesaid, shall, upon the request 

of the said A. B., his executors, administrators or assigns, 
from time to time be transmitted and sent to him the said 
A. B., his executors, administrators or assigns, for his or their 
inspection or custody, as he may think proper and deem ne- 
cessary : And it is hereby further agreed^ that so soon as all ^^en worki 
and every the order for fitting up the said houses and shops fin»hed,balaiiee 
at ■ with gas shall be completed, a full and general ac- 

count in writing shall be made of the moneys, effects, debts, 
credits and demands belonging or owing to or from the said 
C D., his executors or administrators, for or on account of 
such gas fittings up as aforesaid, and a rest and balance 
shall be made and struck with a view of ascertaining the 
profits and loss arising therefrom, and a summary or balance 
sheet thereof shall be delivered to each of the said parties for 
his own proper use : And that^ when the said accounts shall Aecounu to be 
be approved by each of the said parties, the same shall be ngned, ; 
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signed by them respectively, and when so signed shall be 
binding and conclusive upon all parties and persons inte- 
rested therein : And it U herdnf further agreed and declared^ 
that the said A. B., his executors, administrators or assigns, 
shall not be under any obligation personally or otherwise to 
attend to or act in the management of the fitting up the said 
houses with gas, or in any manner to concern himself with 
the same, further or otherwise than as shall from time to time 
be convenient or agreeable to himself: And that he the said 
C. D., his executors or administrators, shall not nor will use, 
take or employ any of the moneys to be received by him on 
account of the said gas fittings, in or for any transaction, 
matter or thing whatsoever, except such part thereof as shall 
be absolutely necessary for his subsistence, he the said C. D., 
his executors or administrators, at the same time debiting 
himself therewith in the book so to be kept by him as afore- 
said : And that all money which shall be received by the said 
C. D«, his executors or administrators, for or upon account 
of fitting up the said houses and shops with gas aforesaid, 
exceeding the sum of /., shall from time to time, after 
payment of wages to servants, journeymen and labourers, and 
other necessary casual expenses, be transmitted and paid into 
the hands of the said A. B., his executors, administrators or 
assigns, within two days after the same shall from time to 
time be received : And that he the said C. D., his executors 
or administrators, shall not at any time, during the continu- 
ance of this agreement, purchase or contract for any gas ap- 
paratus for fitting up the said houses and shops at 

aforesaid, from any other person or persons whomsoever, 
other than him the said A. B. : And it is hereby further agreed^ 
that if at any time during the continuance of this agreement 
any dispute or question shall arise relative to tlie accounts or 
concerns of the said gas fittings at ■ aforesaid, or of 

these presents, or of any award to be made in pursuance 
hereof, or respecting the conduct or incapacity of either of 
the said parties, the same shall, within seven days next after 
request in writing shall be made by either to the otlier of 
them, be referred to the arbitration of two indifferent persons, 
one to be named by each of the parties; and in de&ult of 
either of them naming an ai*bitrator within fourteen daysi then 
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the flttbgect of such difference may be referred by the other 
of the parties to the arbitration of two indifferent persons, to 
be by bim alone named, and such persons shall be as cooh 
petent to act in the premises as if they had been appointed 
by both parties; and in either of the said cases the award of Award to be 
the said arbitrators shall be conclusive upon all persons inte- conclusive. 
rested therein, so that the same be made in writing, under 
the hands and seals of the siud arbitrators, within one month Tune to be 
after reference to him or them : And each of the said parties !^^^ 
doth hereby agree to enter into a bond to the other party in 
the usual or other proper form to obey the said award in all 
things, and that the submission shall be made a rule of her Rule of court 
Majesty's Court of Queen's Bench at Westminster: And Accounts and 
LIKEWISE, that the said parties will submit to be examined p*p^^ 
upon oath relative to the matters referred, and produce to 
the referees all accounts and papers in their respective custody 
or power concerning the samet And further, that either of Bar to actions, 
the said parties, who shall have made such request as afore- 
said to have the matter in difference referred to arbitration, 
may plead such request in bar of any action or suit which 
may be brought by the other party who may refuse to comply 
therewith: And moreover, that in case no award shall be ifnoawan!,' 
made by the arbitrators within the time hereinbefore ap- **^^.^^**^ 
pointed for that purpose, the court in which any suit to be 
commenced shall be depending may exercise all the personal 
authorities of the said referees, and the order of such court, 
whether judicial or extra-judicial, shall be binding upon all 
parties : And it is hereby agreed^ thall all other reasonable costs, 
expenses attending any such reference, arbitration and award 
as aforesaid (including fees to counsel) shall abide the event of 
such award, and that all such expenses shall be reckoned as 
between attorney and client : . Provided always, that nothing Proviso against 
herein contained shall extend or be construed to extend to * p*'™^" p* 
form any copartnership between them, the said A. B. and 
C D. : And lastly, each of them the said A. B. and C. D. 



(a) It has been laid down as a dear and wdi-artablished prindple 
of kw^ founded upon reasons of policy^ that Soever has a right to 
share in the profits of a trade, or a particular adventure, or has a epecific 
intereet in the profits themselyes, as profits^ becomes chargeable as a 
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doth hereby bind himself unto the other of them, his heirs, exe* 
cutors, administrators and assigns, in the penal sum of I* 
for the due performance of all and singular the clauses, 
covenants and agreements herein contained on his part, (a) 



partner to third penons, in respect of tnuisacdons arising out of the 
trade or particular adventure, in the profits of which he is to participate. 
See Meteal/y. The Royal Exduinge Assurance Company, Barnard^ S4S. ; 
Chace y. Smith, 2 Blackst. 998. ; Exparte Hamper, 1? Ves. Jiin. 404.; 
Exparte Langdale, 18 Yes. Jan. 301. ; Exparte Gellar, 1 Rose, 297. ; 
FnmunU ▼. Coupkmd, St Bing. 170. ; Tenth v. Roberts, 6 Madd. 145. ; 
and the reason why such a person becomes^ by implication and oper- 
ation of kw, dothed with the character of partner, is expressed by 
De Grey C. J. in Orace y. Smith, that by the effect of an agreement 
for a participation, the party participant tdces from the creditors a part 
of that fund which is the proper security to them for the sadsfiiction of 
their debts, and upon which they rdy for payment Lord Mansfield 
gave another reason in Hoare y. Dawes, 1 Doug. SIX,, that if the dor- 
mant partner were exempted he would reoeiYe usurious interest for his 
capital, without its being attended with any risk. 

A PARTNERSHIP may legally subsist as between individuals and the 
world, and yet not as between the individuals themselves. This principle 
was recognised in Hesketh y. Blanchard, 4 East, 143., and in Smiik 
Y. Watson, 2 Bam. & Cress. 401. See also Reid Y HoOin^ead, 4. id. 
867* In the former case, A., having neither money nor credit, pro- 
posed to B. that if he would order with him certain goods to be 
shipped upon an adventure, if any profit should arise from them B. 
should have one half for his trouble. B. having acceded to this propo* 
sition, it was held that he was liable, as a partner, to creditors, alUiough 
the contract did not constitute a partnership between A. and B., but was 
merely an agreement for a compensation for trouble and credit. So in 
SmiUi Y. Watson a right to share in the profits of a particular adveniure 
was held to render the party having the right liable to third persons, 
as a partner in respect of transactions arising out of the particular ad* 
venture, but it did not invest him with the character of partner inter se, 
nor did it give him any interest in the property itself; the power over 
which remained in the person who furnished the capital with which it 
was purchased. Any covenant or agreement that nothing shall be con* 
strued to extend to form a copartnership between the parties will pre- 
vent their mutual liability to third persons in respect of the particidar 
adventure. Such a covenant or agreement can only bind themsdoes, and 
not their creditors. See Waugh v. Carver, 2 Hen. Blackst. 235. ; Lord 
Craven v. Widdows, 2 Ch. Ca. 139* Lord Eldon, in Hamper b case, 
held that no stipulation or secret agreement can protect a party from 
loss, because the law itself, to the right of receiving the profits of the 
trade, annexes a responsibility for the losses. 

(a) Ant^, p. 104. n. (a). 
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DEBTOR AND CREDITOR. 

TRUST DEEDS- (a) 
JPor the Benefit of Creditors. 

L 

Release of Freeholds. Covenant to surrender 
Copyholds and Assignment of Leaseholds to 



(a) The law governing trust deeds for the payment of creditors is 
▼ery far from being in a wholesome state, though it is said to be well 
settled. There is the old doctrine and the modem doctrine to contend 
with, as in most other transactions that are subject to the control of 
the law. To meet this evil it is adviseable, on all occasions, that the 
creditors should execute the trust deed, so that the character of trustee 
and cestui que trust shall be created. 

In Stewns v. Hagward, Prec. Ch. 310., where a debtor had assigned P^ caaes cited 
his estate to pay his debts, but the creditors were not parties, and after ?L!;i^** 
the assignment a creditor had obtained judgment, it was held that the ^^^ . ^^ ^ 
judgment should be paid only in proportion with the other creditors ; Loan' Onsx- 
for though the judgment creditor had a title at law, and it was insisted ham*8 opinion 
that this judgment would affect the resulting equity in the debtor if ^P^"^ ^^"^ ^ 
there was more than sufficient to pay his debts, and none of the creditors ^^^^^' ?"I??J!! 
were made parties to the suit, yet the Lord Keeper thought that the ^i^^^;^ 
conveyance made for ihe payment of all the debts was a good consider- drawn by Sxa 
ation, and that, being prior to the subsequent judgment, it could not L. Sbadwbli, 
affect the estate ; and though no creditors were made parties, yet this V. C, in Gar- 
eouid be brought in before the Master, But where a debtor had con- ^*^ ». Lord 
veyed his lands to himself for life, reserving power to mortage such part '^"^™***» 
as he should think fit, remainder to trustees to sell and pay all his debts, 
and afterwards Judgments were entered against him, and he became also 
indebted by statute, bond, and simple contract. The deed was held to 
be fraudulent as against die creditors by statute and judgment, because 
the debtor having reserved to himself a power to mortgage and charge 
the lands with what sums he thought fit, he might have charged it to 
the full value, which amounted in effect to a power of revocation. 
Tarbuek v. Marbury, 2 Vem. 510. In Langton v. 7hw!y, 2 Chanc 
Rep. 30., it was doubted whether a conveyance for payment of debts 
made voluntarily, and no creditors named in the deed, was revocable by 
the debtor ; but the court, with the assistance of the judges, was clearly 
of opinion that the deed was founded on a just and honest consider- 
ation, and the creditors were cestuis que trust and might compel the 
execution. So the Lord Chakoellor, in ViUers v. Beaumont (1 Vem. 
100.), maintained the same doctrine, and gave as his reason, that if a 
man will improvidently bind himself up by a voluntary deed, and not 
veserve a libmy to himself by a power of revocation, the court will not 
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Trustees for the benefit of the separate Creditors 
of a Debtor in Copartnership. 



loose the fetters he hath put upon himself^ hut he must lie down under 
his own folly ; '^ ioi,** said his Lordship^ '' if you would relieve in such a 
case^ you must consequently estahlish this proposition^ viz. that a man 
can make no voluntary disposition of his estate but by his will only^ 
which would be absurd." This was the old doctrine until it was over^ 
rukd by Lord Eldon^ Walwyn v. Coutte, 3 Men 707*> S Sim. 14. 
(This oase is very imperfectly reported.) The decision upon which the 
tnodem doctrine is founded was tbat the author of a trust deed for the 
payment of creditors^ to which no creditor was a party or privy^ might 
vary the trusts by subsequent deeds as he thought fit; and this principle 
was carried much farther by tlie present Vice Chanokllob in Garrard 
y, Lord Lauderdale (3 Sim« l*)i whefe the solicitor for the trustees and 
of the author of the deed actually sent a circular letter to the creditora, 
informing them of the nature of the trust deed and of its execution ; 
but Sib L. Shadwell held that the creditors had no rights notwith* 
standing that circumstance, to enforce the deed, inasmuch aa they bad 
not, by signing and sealing, made themselves parties to the de^. He 
said that a conveyance by a debtor to trustees for payment of scheduled 
creditors, who did nU execute the deed or conform to its terma, cannot 
be enforced by the creditors ; and this decision was afterwards affirmed 
by the Lord Chancellor on appeaL See EUieon v. EUieon^ 6 Ves. Jun. 
656, ; Puiveriofi v. Fulvertqft, 18,, id. 84. Sib L, Shadwbll, in oh» 
serving upon these cuses, said he apprehended that the. principle of the 
two decisions in the two latter cases, and in Walwyn v. Coutte, were re- 
concilable with each other, because he apprehended that Lobb Eldon 
must have considered that where a person does, without the privity of 
any one, without receiving consideration, and without notice to any cre- 
ditor, himself make a disposition, as between himself and trustees, for 
the payment of his debts, he is merely directing the mode in which hia 
own property shall be applied for his own benefit, and that the general 
creditors^ or the creditors named in the schedule, are merely persona 
named there for the purpose of showing how the trust property, under 
the voluntary deed, shall be applied for the benefit of the vohinteert. 
In Page v, Broom (4 Buss, 6.) a debtor by deed-poll directed the re- 
ceiver of his estate to pay the interest of a particular mortgage ; and it 
was held that, as the deed was executed without the privity of the 
mortgagees, (uid without consideration on their part, it was not binding 
on the author of it^ and that the mortgagees were not necessary parties 
to the receiver's accounts. In Acton v. Woodgate, Sib John Leacb, M. R., 
said, it is established by the authorities that, if a debtor conveys pro- 
perty in trust for the benefit of his creditors, to whom the conveyance Is 
not communicated, and the creditors are not in any manner privy to the 
conveyance, the deed merely operates aa a power to the trustees, which 
is revocable by the debtor, and has the same effect as if the debtor had 
delivered money to an agent to pay his creditors, and before any pay- 
ment made by the agent, or communication by him to the cteditors^ had 
recalled the money so delivered. 



Debtor and Creditor •— TVu%t Deeds. 147 

THIS INDENTURE, made the day of 1839, Pities, 

between A. B. Idebtorl of the first part, C. D. and E. F. i>«i>tor. 

In BiU'v, Cureton, 2 Mylne A K. 503*, the prewnt LordCbanqbliiOb 
(then M. R.) Mdd^ that a voluotary settlements where the tnist is 
actually created} is binding upon the settlor has been so long and is so 
fully established that no attempt to raise the question would probably 
have been now made^ were it not that the modem cases of Walwyn t* 
CoutU and Garrard y. Lard Lauderdale have been supposed to be in- 
consistent with that doctrine. The doctrine itself hat never been dism 
puted, and has been the subject of repeated decisions^ from the cases of 
ViUere v. Beaumont (l68S), and of BrotMank v. Brookbank (I69I, 
1 £q. Ga. ab. I68.), down to the modem cases of EUiaon v. ElUeon 
and Fulvertqft v, Fuhertqft.l It mu8t» indeedi have been cpeval with 
the statute of the 27 Eliz,^ inasmuch as the 2d sec. of that act 
declares that voluntary conveyances shall be void only as against pur- 
chasers for valuable consideration : assuming^ therefore, that, as against 
the authors of such settlements, they were good. If, thereforei the 
cases of WaUoyn ▼. Coutte and Garrard v. Lord Lauderdale were incon«> 
sistent with this doctrine^ there would be no doubt on which side the 
weight of authority would be to be found. But, in fact, those decisions 
were not intended to interfere with the general doctrine, and the grounds 
upon which they were founded are perfectly consistent with all the pre- 
ceding cases. It cannot be supposed that Lord Eldon, who decided 
Ellison T. Ellison and Pulvertoft v. Puhertoft, and several similar cases, 
intaided to overturn the doctrine upon which they proceeded by his 
decision in Walwyn y,[Coutts; and the Vice ChancblloBi in Garrard v. 
Lord Lauderdale, expressly draws the distinction and leaves that doctrine 
untouched. These two cases, indeed, so far from deciding that a cestui 
fue trust becoming entitled under a voluntary settlement, had not a good 
title against the settlor, proceeded upon this, that the character of 
trustee and cestui que trust never existed between the creditor and the 
trustees of the trust deeds, but that the settlor himself was the only 
cestui que trust, and, therefore, that he was entitled to direct the appli- 
cation of his own trust fund. The grounds upon which the judges, 
who decided those cases professed to proceed are suffident to prevent 
their decisions from being considered as authorities against the former 
weU established doctrines, I do not wish to have it supposed that I 
entertain any doubt of the propriety of those decisions. That the dis- 
tinction between them and the prior cases is somewhat refined' ig true, 
bat it is obvious that the distinction has good sense for its foundation, 
and that the rule, as established by them, is adopted to promote the 
▼lews and intentions of the parties. A man who, vritbout any commu- 
nication with his creditinrs, puts property into the hands of trustees for 
the purpose of paying his debts, proposes only a benefit to himself by 
the payment of hia debts -» his object is not to benefit his creditors ; it 
would, therefore, be a result most remote from the contemplation of the 
debtor, if it should be held that any credits discovering the transaction 
should be able to fasten upon the property, and invest himself with the 
ebaracter of a cestui que trust. 

It may, therefore, be considered to be the settled doctrine at thie day, 

h 2 
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Agreement 



Conveyance of 
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[piistees] of the second part, and the several other persons who 
have subscribed their names and affixed their seals to these 
presents, b^ing separate creditors of the said A. B. for the 
several sums set opposite to their respective names in the 
schedule hereunder written, of the third part : Whereas, tlie 
said A. B* is seised of or entitled to the fee simple and inhe- 
ritance of the hereditaments hereinafter granted released and 
confirmed, and he is seised of or entitled to him and his heirs 
to the copyhold hereditaments hereinafter covenanted to be 
surrendered, and he is possessed or entitled, for the unexpired 
residue of the term of years hereinafter mentioned, of or to the 
leasehold tenements hereinafter assigned : And whereas the 
said A. B. being indebted to the said parties hereto (his sepa- 
rate creditors) of the third part in the several sums mentioned 
in the schedule hereunder written, and being unable to dis- 
charge the same, has, at their instance, agreed to vest all the 
freehold, copyhold, and leasehold property to which he is 
entided, as hereinbefore is mentioned, in the said C. D. and 
E. F. upon the trusts hereinafter mentioned: Now therefore 
THIS Indenture witnesseth, that in pursuance and for carry- 
ing into effect the said agreement with respect to the said free- 
hold hereditaments, and in consideration of 10s. of lawful cur- 
rent money of England to him the said A. B. paid by the said 
C. D. and E. F., at or before the sealing and delivery of these 
presents, the receipt whereof is hereby acknowledged, he, the 
said A. B. (with the privity of the said parties hereunto of the 
third part, testified by their being parties to and sealing and 
delivering these presents), hath granted, bargained, aliened* 



that a trust deed for payment of creditors does not estaUiah the relation 
of ceatuis que trust and trustees between the creditors not parties to the 
deed and the trustees, nor is the legal estate irreYOcably conveyed by 
such trust deedj but that it is to be considered as a mere voluntary deed 
of arrangement made by the author for his own convenience^ which he 
may alter or revoke at discretion. But it should be observed, that this 
settled doctrine is confined to cases of debtor and creditor^ because 
we find Sir John Leaoh^ M. R., in Petre v. Espinasse, 2 Mylne 8c K. 
496. (1834), held that a man unmarried cannot himself recal a volun- 
tary deed which he has executed for the benefit of his future children, 
nor can he relieve himself from a provision in the trust deed under 
which the income of the trust property is to be paid to him at the 
cretion of a third person* 
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sold, released, and confirmed, and by these presents doth 
grant, bargain, sell, alien, release, and confirm unto the said 
CD. and E. F. (in their actual possession now being, by virtue '^i 
of a bargain and sale to them thereof made by the said A* B. in / 
consideration for 5«., by an indenmre h^ing date the day next / 
before the day of the date of thosd^presents, for the term of one ^ 
whole year, commencing fronrlK^ day next before the day of \ 
the date of the same inden tui^f Itargain and sale, and by force J 
of the statute made for transferring uses into possession,) and 
to their heirs, all -^— and all other — the freehold mes- Paroeb. 
suages, tenements, lands and hereditaments of him, the said 
A. B., situate in Great Britain or elsewhere, together with all 
houses, outhouses, edifices, buildings, bams, stables, coach- General words, 
houses, cottages, dovecots, yards, gardens, orchards, back- 
sides, tofts, lands, meadows, parterres, commons, common of 
pasture, common of turbary, trees, woods, underwoods, cop- 
pices, and the ground and soil thereof, mounds, fences, hedges, 
ditches, ways, waters, water-courses, liberties, easements, 
profits, commodities, emoluments, hereditaments and appur- 
tenances whatsoever to the said hereditaments belonging or in 
any wise appertaining, and the reversion and reversions, re- Reretnon. 
mainder and remainders, yearly, and other rents, issues, and ^ 
profits of the said hereditaments hereby granted, released, and 
confirmed, or intended so to be, and all the estate, right, title. Estate, 
inheritance, reversion, use, trust, property, claim and demand 
whatsoever, both at law and in equity of the said A. B. of, in, 
and to the same premises, and every part and parcel thereof. 
To HAVE AND TO HOLD the Said messuages or tenements, lands, Habendum to 
hereditaments, and all and singular other the premises hereby 
granted, released and confirmed, or intended so to be, with 
their appurtenances unto the said C* D. and £. F., their heirs 
and assigns, to the use of the said C. D. and £• F., their heirs 
and assigns, for ever, upon the trusts hereinafter expressed Upon trust 
and contained of and concerning the same : And this In- 
denture ALSO WITNESSETH, that in further pursuance of and 
for carrying into effect the aforesaid agreement with respect to 
the copyhold property of the said A. R, he, the said A, B., Covenant to 
(with the privity of the said parties hereto of the third part Coftbolds. 
testified as aforesaid,) doth hereby for himself^ his heirs, 
executors and administrators covenant, promise and agree 

L 3 
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with and to the said C. D* and £• F.^ their heirs and as* 
signS) that he, the said A. B. and his heirs, shall and will, 
as soon as may be after the execution of these presents by 
him, surrender into the hands of the lord or lords of the 

Panelf. ^{^ manor of " ' » unto and to the use of the said C. D. and 

£.F«, their heirs and assigns, all and all other the ctis- 
tomary or copyhold messuages or tenements, cottages, lands, 
and hereditaments of the said A. B. whatsoever, by him 
holden of the said manor, or of any other manor within the 
kingdom of England to haV£ and to hold the said copyhold 
^hereditaments hereby covenanted to be surrendered unto the 

Habendum to s^id C. D. and E. F., their heirs and assigns, to the use of the 

^""^'^ said C. D. and E. F., their heirs and assigns, absolutely and 

for ever to hold the same at the will of the lord or lady of 
the said manor, by copy of court roll, according to the custom 
of the said manor, and by and under the rents and services 

Upon tnisL therefore due and of right accustomed, and vpon tke trusts 

hereinafter expressed and contained of and concerning the 

Aflsignment of same: AmD this INDENTURE ALSO WITNESSETH, That in 

LsAsxHOLM. further pursuance of and for carrying effect the aforesaid agree- 
ment with respect to the leasehold property of the sud A. B., 
and in consideration of the further sum of ■ ■' ■■, to him at 
or before the sealing and delivery of these presents, paid 
by the said CD. and E.F. the receipt whereof is hereby 
acknowledged, he, the said A. B., (with the like privity of 
the said parties hereto of the third part, testified as afore* 
said,) hath granted, bargained, sold, assigned, transferred, 
and set over, and by these presents doth grant, bargain, 
sell, assign, transfer and set over unto the said C. D. and £. F., 

Faroeli. their executors, administrators and assigns, all ■ ■, and 

all and singular other the premises which are comprised 
in and demised by a certain indenture of lease, bearing 

date the ■ day of [State the partieB^ and^ if the debtor 

be entitled by assignment^ show hie title shortly']^ all the estate, 
right, title^ interest, term of years, property, possibility, claim 
and demand whatsoever of the said A. B«, into, from, and 
out of the said leasehold premises and every part thereof; to 
have and to hold the said manor, mansion-house, lands, 
tenements, and all and singular other the leasehold premises 
hereby assigned or intended so to be, with their appurtenances, 
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unto die said CD. and £*F.^ their executors, administrators Habendum to 
and assigns, for all the term, estate^ and interest of him the trustees, 
said A.B. therein, subject to the rent, covenants, and agree* 
ments payable and to be performed in respect thereof in and 
by the said indenture of leasei upon the trusts hereinafter ex* upon tmst ^ 
pressed and contained of and concerning the same : And it 
IS HBREBir AGREED AND DECLARED between and by the par- 
ties to these presents, that all and singular the freehold^ copy- 
hold, and leasehold hereditaments and premises hereinbefore 
mentioned, released, and covenanted to be surrendered and 
assigned to the said C« D. and E. F., their heirs, executors, ad- 
ministrators and assigns, according to their several natures and 
qualities, are so released, covenanted to be surrendered and 
assigned, upon and for the trusts hereinafter mentioned; that Tstotfs. 
is to say, upon trust that they the said C. D. and £« F.) or the 
survivor of them, or the heirs, executors, administrators or 
assigns of such survivor, do and shall, at such time or times 
as they or he in their or his discretion think fit, make sale and To seiL 
absolutely dispose of the said freehold, copyhold^ and lease* 
hold premises, and all the estate and interest intended to be 
hereby transferred to the said trustees therein, either alto- 
gether and in one lot, or in parcels and in several lots, and 
either by public auction or by private contract, or partly by 
public auction and partly by private contract, and for such 
price or prices as the said trustees or trustee shall think 
proper, and shall convey^ surrender, assign, or otherwise 
assure the same when sold unto the purchaser or purchasers 
thereof, his, her, or their heirs, executors, administrators, or 
assigns, or as he, she, or they shall direct or appoint : And it 
is hereby also agreed and declared^ that the said trustees or 
trustee shall) for the purposes aforesaid, or any of them, enter Trustees to 
into, make, and execute all such contracts, agreements, coven* °^® convey- 
ants, conveyances, surrenders, assignments, assurances, acts, 
deeds, matters, and things which they or he shall deem neces- 
sary and proper ; and that all such contracts, agreements, 
covenants, conveyances, surrenders, assignments, assurances, 
acta, deeds, matters, and things which shall be entered Into, 
madei and executed by the said trustees or trustee by virtue 
of these presents, shall and may be entered into, made and With or with-^ 
executed, either with or without the concurrence of the said ordebtw™"*^* 
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A.B., his heirs, executors, administrators, or assigns, as the 
said trustees or trustee shall think proper, and shall, whether 
the said A. B., his heirs, executors, or administrators shall or 
shall not join therein or assent thereto, be to all effects, con- 
structions, and purposes whatsoever completely valid and 
To be valid, effectual, and bind him, the said A.B., his heirs, executors, 
dAtat. administrators, and assigns, and all persons claiming and to 

claim by, from, under, or in trust for him, them, or any of 
Trustee's re- them ; and that the receipt or receipts in writing of the said 
discharges. trustees or trustee for the time being under these presents, for 

the monejrs which shall arise from the sale or sales of the said 

freehold, copyhold, and leasehold hereditaments and premises, 

or any part thereof, shall be a sufficient and effectual discharge 

Purchasers not for the said moneys ; and that the person or persons to whom 

able for trus-' the said receipt or receipts shall be given, his, her, or their 

tees* acts. heirs, executors, administrators or assigns, shall not afterwards 

be answerable or accountable for any loss, misapplication, or 
nonapplication, or be obliged or concerned to see to the appli- 
cation of the money therein mentioned and acknowledged to 
be received {a) : And it is hereby also agreed and declared^ that 
in the mean time, and until the said hereditaments and pre- 
mises shall be sold, the said C. D. and E. F. and the survivor 
of them, and the heirs, executors, administrators, and assigns 
Until sale of such survivor, shall receive the rents, issues, and profits 
J^^^'^ thereof, and that they, the said CD. and E.F., and the sur- 
vivor of them, and the heirs, executors, administrators or as- 
signs of such survivor, shall stand possessed of and interested 
in the sum and sums of money to arise from the aforesaid 
Trust to dispose gale or sales of the said hereditaments and premises, and of 
asdebton^o^d ^^^ '^^ ^^ rents, issues, and profits thereof which shall be 
■Ppowt. : received by the said trustees or trustee upon and for such 
-^ trusts, intents, and purposes as the said A. B., with the con- 
sent of the said parties hereby of the tliird part, shall direct 

(a) Where a deed of trust is for payment of debts in general, a pur- 
chaser is not aJSbcted with any misapplication of the money ; but where 
the debts be scheduled the purchaser must^ at his peril, see the money 
rightly applied and the debts discharged {Dunch v. Kent, 1 Vem. 260.); 
and, if more be sold than is sufficient to pay the debts, that ahall not 
turn to the prejudice of the purchaser, for he is not obliged to enter 
into the account ; Spalding v. Spalding, id. 303., Juoim v. Brian, Free. 
Ch.143. 
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or appoint (&) : Provided always, and it is hereby agreed and 
declared, between and by the said pardes to these presents, 
that if the said CD. and E.F*, or either of them, or any Power to 
future trustee to be appointed in their or either of their stead J|^S^"^^ 
or place, as hereinafter is mentioned, or their respective heirs, 
executors, administrators or assigns shall happen to die, or be 
desirous of being discharged from, or refuse, or decline, or 
become incapable to act m the trusts hereby in them reposed 
as aforesaid, or wish to have one or more person or persons 
joined with them or him in the execution of the trusts hereby 
created, before the same trusts shall be fully executed, per- 
formed, or discharged, then and in such case, and when and 
so often as the same shall happen, it shall and may be lawful 
to and for the said creditors of the said A^B^, who are par« 
ties hereto of the third part, or the majority of them in value, 
by any writing or writings to be executed by them in the 
presence of and to be attested by two or more credible wit- 
nesses, from time to time to nominate, substitute, and appoint 
any other person or persons to be a trustee or trustees in the 
stead or place of the trustee or trustees so dying or desirous 
of being discharged, or refusing, declining, or becoming inca- 
pable to act as aforesaid, or jointly with the continuing trustee 
or trustees ; and that when and so often as any new trustee or 
trustees shall be nominated and appointed as aforesaid, all the 
trust, estates, moneys and premises which shall then be vested in 
the trustee or trustees so dying or desiring to be discharged, or 
refusing, declining, or b^ecoming incapable to act, or desiring 
to have another person or persons joined with him or them 
as aforesaid, shall be thereupon, with all convenient speed, 
assigned and transferred in such sort and manner, and so as 
that the same shall and may be l^aUy and effectually vested 
in such new trustee or trustees, either alone or jointly with 
the continuing trustee or trustees, as the case may be, upon 
the same trusts as are hereinbefore declared of and concerning 
the same trust, estates, moneys and premises respectively, or 
such of them as shall or may be then subsisting and capable 
of taking effect. And it is hereby further agreed and declared 
between and by the parties to these presents, that every such 

(6) In an cases where property not strictly of a chattel, nature is the 
sal^ect of these arrangements^ the property should be conveyed by one 
deed, and the trusts be declared by another. 
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new trustee shall and may in all things act in the execution 
of the trusts to which he shall be so appointed as fully and 
effectually^ and with all the same powers and authorities what* 
soever^ to all intents, effects^ constructions and purposes what- 
soever, as if he had been originally in and by these presents 
nominated a trustee, and as the said C. D. and E. Ft^ their 
heirs, executors, administrators, or assigns are enabled to dO| 
anything hereinbefore contained to the contrary thereof in 
TnisteM' in- anjTwise notwithstanding : Protided always, and it is hereby 
demnitiei. declared that the said C« D. and £. F., their respectiye heirs^ 

executors, administrators and assigns, and other the trustee 
or trustees to be appointed as aforesaid, and each and every 
of them, and the heirs, executors, administrators and assigns 
of them, each and every of them shall be charged and charge- 
able respectively only for such moneys as they shall respectively 
actually receive by virtue of the trusts hereby in them reposed, 
notwithstanding his, or their, or any of their giving or signing, 
or joining (c) in giving or signing, any receipt or receipts for 

-'^~"~ — " I ■! i« I ■■•■ I «-iii ii ■ ii III a !■ II — fi MitM — '" — '■- - *-' nut -nil a-iiiiM >. 

(c) Each trustee shall be charged for no more than he actually re- 
ceives ; but where they join in teceipti then they shall be all charged. 
IVliere lands are to be add for payment of particular debts^ the purchaser 
must take care to see his money rightly applied^ and if the debts be not 
paid that is such a breach of trust as shaU affect the purchaser ; but^ if 
more be sold than is sufficient to pay the debts, that shall not turn to 
the prejudice of the purchaser, for he is not obliged to enter into the 
account (unless there be a /«« pendem between the heir and trustee^ 
Culpepper t. Liston, 2 Ch. Ca. Il6.) ; and the trustees cannot sell just 
so much as is sufficient to pay the debts ; Spalding v. Skaimer, 1 Vem. 
301. See the cases upon this subject cited in Felkme v< Mikhetty 
1 P. Wms. 81. In the case of Weetkjfy. Clarke (there dted) Lord 
NoBTHiNGTON took a fuU vlcw of the suljject, and showed the dis- 
tinction between trustees and executors. His lordship said, in refer- 
ence to that case, that the claim was founded on the notion of a general 
rule having been estabUshed in the Court of Chancery^ that, where 
exeeutore Join in a receipt, they themselves are all liable in eolido, be- 
cause their joining is unnecessary ; and that a different rule had been 
established with respect to truitees who join in receipts, namely, that 
they are not answerable in eolido, but in proportion only to what they 
reoeiye. " But,*' his lordship said, " in my opinionj this distinction does 
not seem to have been taken with that precision which is necessary to 
form or establish a general rule ; for where trustees join in a receipt, 
that may of itself be such an evidenoe of payment of money to them 
jointly as will be sufficient to chaige each in soHdo^ until other evidence 
appear to the contrary ; as, On the other band, the general receipt qf 
executors may be so far rebutted by other drcumstanoea (as in ChurehUl 
V, Hobsony 1 P^ Wms. 241. ; see^ slso^ 1 SslL S16i, whers the ssme 
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the sake of conformity ; and any one or more of them shall 

not be answerable or accountable for the other or others of 

them, or for the acts, receipts, neglects or defaults of the other 

or others of them, but each and every of them only for his 

and their own acts, receipts or de&ults respectirely ; and that 

they or any of tkem shall not be answerable or accountable 

for any banker, goldsmith, broker or other person with whom 

or in whose hands or custody any part of the said trust moneys 

shall or may be deposited or lodged for safe custody, or for 

any attorney or agent whom they or he shall or may employ 

otherwise in the execution of the trusts hereinbefore mentioned, 

nor for any misfortune, loss or damage which may happen 

in the execution of the assigned trusts, or in relation thereto^ 

except the same shall happen by or through their own wilful 

default respectively I And also, that it shall and may be 

lawful to and for the said trustees, and every or any of them, 

their, and every or any of their heirs, executors, administra«- 

tors and assigns, by and out of the moneys which shall come 

to their respective hands by virtue of the trusts assigned, to 

retain to and reimburse himself and themselves respectively : 

Akd also, to allow to his and their cotrustee and cotrustees 

all costs, charges, damages and expences which they or 

any of them shall or may suffer, sustain, expend, disburse, 

be at, or be put unto or about the execution of the aforesaid 

trusts, or in relation thereunto; and the said A^ B. doth Covenmiitsby, 

hereby for himself, his heirs, executors and administrators ^^'^^^' - . 

covenant, promise and agree with and to the said C. D. and 

E. F. and their heirs, executorS) administrators and assigns, 

that for and notwithstanding any act, deed, matter or thing 

whatsoever by him the said A. B. made, done, committed, 

executed, or knowingly or willingly suffered to the contrary, 

he, the said -^-« hath in himself good right, free power and 

lawful and absolute authority to grant, release, surrender and 



opinion is given by Lord HAttcoDBr) as to make him only who actu« 
ally received liable. The case of Churt^ili v. Hobton, being a particular 
case grounded on circumstances^ does not furnisii any general rule. A 
Joint receipt given by exedutors is only a stronger proof of their hiving 
all received the money than that of a Joint receipt gii)en hjf tnuteee^ be* 
cause it is not necessary for conformity that all the odeeeutori should 
join in giving a receipt, whereas it is otherwise with truatees.*' See 
Munch V. CocJcerell, 8 Sim. 219. 



156 



Debtor and Creditor — Trust Deeds. 



Good right to 
Qowrey, 



For quiet 
m^oymentt 



For further 
aESurance. 



assiga the saidjfr^qld, copyhold and leasehold hereditaments 
and premises^reby granted, releaseS^'anTl ''covenanted to be 
surrendered and assigned^ or intended so to be, with their 
appurtenances, unto and to the use of the said C. D. and 
£• F., their heirs, executors, administrators and assigns, ac- 
cording to the respective tenures thereof for all the estate and 
interest of him, the said A. B., therein in manner aforesaid, 
according to the true intent and meaning of these presents ; 
and that it shall and may be lawful to and for the said C. D. 
and E. F., their heirs, executors, administrators and assigns, 
from time to time^ peaceably and quietly to have, hold, oc- 
cupy, possess and enjoy the said /freehold, copyhold and 
leasehold hereditaments and premises hereby granted, re- 
leased, covenanted to be surrendered and assigned, or intended 
Bo to be,1with their appurtenances, and to have, receive and 
take the rents, issues and profits thereof, and of every part 
thereof, .without any lawful let, suit, trouble, denial, eviction, 
interruption, claim or demand whatsoever of or by him the 
said A. B*, or his heirs, executors or administrators, or by 
any other person or persons lawfully claiming or to claim by, 
from or under or in trust for him, them, or any of them, and 
that free and clear, and freely and clearly and absolutely ac- 
quitted, exonerated, released, and for ever discharged or 
otherwise by the said A. B., his heirs, executors, and admi- 
nistrators well and sufficiently saved, defended, kept harmless 
and indemnified of, from and against all and all manner of 
former and other gifls, grants, bargains, sales, surrenders, 
assignments, jointures, dowers, right and title of dower, uses, 
trusts, entails, wills, statutes merchant or of the staple recog- 
nizances, judgments, extents, executions, rent, arrears of rent, 
annuities, legacies, sums of money, yearly payments, for- 
feitures, re-entry, cause or causes of forfeiture and re-entry, 
debts of record, debts to the queen's majesty, and of, from 
and against all other estates, titles, troubles, chargeslmQ in- 
cumbrances whatsoever, either already and made, executed, 
occasioned or suffered, or hereafter to be had, made, executed, 
occasioned or suffered by the said A. B., his heirs, executors 
or administrators, or any other person or persons lawfully 
claiming or to claim by, from or under or in trust for him, 
them or any of them : And turther, that he, the said A.B., 
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and his heirs, executors and administrators, and all and every 
other persons or person having or claiming, or who shall or 
may hereafter have or claim any estate, right, title, interest, 
use, trust, property, claim and demand whatsoever, both at 
law and in equity, of, in, to and out of the said freehold, copy- 
hold and leasehold hereditaments and premises, or any part 
thereof by, from, through or under, or in trust for him the 
said A. B., shall and will, from time to time, and at all times 
hereafter, upon every reasonable request to be made for that 
purpose by the said C. D. and £• F., their heirs, executors, 
administrators or assigns, make, do, acknowledge and exe- 
cute, or cause and procure to be made, done, acknowledged 
and executed all and every such further and other lawful and 
reasonable act and acts, deed and deeds, thing and things, 
services, conveyances, surrenders, assignments and assurances 
in the law whatsoever, for the further, better, more perfectly 
and absolutely granting, conveying, surrendering, assign- 
ing and assuring the said freehold, copyhold and leasehold 
premises and every part thereof, with their appurtenances 
unto and to the use of the said C. D. and K F., their heirs, 
executors, administrators and assigns, according to the nature 
thereof, as by the said CD. and E.F., their heirs, executors, 
administrators or assigns, or their counsel in the law shall be 
reasonably devised or advised and required : And further, 
that the said A. B., his heirs, executors, administrators or 
assigns, shall and will join and concur in any sale or sales To join and 
which shall be made or proposed to be made under or by ®*^'^^*" *° »"«^ 
virtue of the trusts hereinbefore mentioned, and shall and will 
execute the conveyances and other assurances of the said free- 
hold, copyhold and leasehold premises to the purchaser or 
purchasers thereof, and enter into all usual covenants with ond enur into 
such purchaser or purchasers, his, her or their heirs, executors, ^^ pwh!^. 
administrators or assigns for the estate, title, possession and 
further of the said premises, or such part thereof as shall be 
so sold, and do any other act or acts that may be required for 
die confirmation of such sale or sales : Nevertheless, it is Such concur. 
hereby agreed and declared that the concurrence of the said J^^^"*" 
A. B*, his heirs, executors or administrators in any such sale 
or sales, conveyances or assurances as aforesaid shall not in 
anywise be deemed or considered as essential or necessary to 
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perfisct the title of the purchaser or purchaserg of the said 
premises, or any part thereof, the same being intended only 
fbr the further satisfaction of such purchaser or purchaser. 
In witness, &o. 
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II. 

Appointment by Debtor of Trust Moneys, in pur- 
suance of No, I., and Assignment o/* Debtor's Share 
in Copartnership, Capital, and Trade, and of all his 
Personal Estate, to Trustees, with a Declaration 
of the Trusts. 

THIS INDENTURE, made the day of , 1839, 

between A. B. [debtor] of the first part, C. D. Itrtutees] of 
the second part, and the several other persons who have sub- 
scribed their names and affixed their seals to these presents, 
being separate creditors of the said A. B. for the several sums 
set opposite to their respective names in the schedule hereunder 
written, of the third part : Whereas, the said A. B., being 
unable to discharge the debts due from him to the said parties 
hereto of the third part, agreed at their instance to vest all his 
freehold, copyhold, and leasehold property, and all other his 
property, in the said C. D. and £• F., for the benefit of the 
said parties hereto of the third part : And whereas by an 
indenture of lease, and an indenture of release, covenant, and 
assignment, bearing date respectively the day before and even 
date with these presents, the release being made between the 
same persons as are parties to these presents, all the freehold, 
copyhold, and leasehold property of the said A. B. has been 
conveyed, covenanted to be surrendered, and assigned to the 
said C. D. and E. F., their heirs, executors, administrators, 
and assigns, according to the nature thereof respectively, for all 
the estate and interest of the said A. B., therein upon trust to 
sell the same : And it was thereby declared, that in the 
meantime, and until the same should be sold, the said C. D. 
and E. F., and the survivor of them, and the heirs, executors, 
administrators, and assigns of such survivor should receive 
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the rentSt ifsuet, and profita thereof, and that they, the said 

C» D. and E* F,, and the turvivor of themi and the heirs, 

executors, administrators, and assigns of such survivor should 

stand possessed of and interested in the sum and sums of To stand 

money to arise from the said sale or sales, and of and in the mon^^ ^^ 

rents, issues, and profits thereof which should be received by the 

said trustees or trustee upon and for such trusts, intents, and 

purposes as the said A* B., with the consent of the said parties ^ debtor 

thereto and hereto of the third part, should direct or appoint : **" »PP<Hn . 

Now THIS Indenture witnesseth, that for vesting all other 

the property of the said A. B. in the said C. D. and E. F. 

upon the trusts hereinafter mentioned, and in consideration 

of 10«, of lawful current money of England, at or before the 

sealing and delivering of these presents to the said A. B«, paid 

by the said C. D, and K F., the receipt whereof is . hereby Assignment of 

acknowledged, he, the said A- B., with the privity of the 'ewhi^t^.'*" 

said parties hereto of the third part, testified by their being 

parties to and sealing and delivering these presents, hath 

bargained, sold, assigned, transferred, and set over, and by 

these presents doth bargain, sell, assign, transfer, and set 

over unto the said C- D* and K F., their executors, adminis-* 

tratoi% and assigns, all his, the said A. R's, share in the 

capital of the trade carried on between him and O. H«, under 

the firm of ■ ■ ■, and of and in the clear profits of the said 

trade up to the ■ day of next : And also, all and 

singular the corn, grain, hay, straw, and all the live and dead Farming stock. 

stock of every description in, upon, and belonging to the 

messuage, &rm, and lands of him, the said A. B., and in his 

occupation at •*««— ; And all the household furniture, plate. Household 

linen, china, pictures, books, carriages and horses, and all ^u^i^^tur^ 

other his personal estate, goods, chattels, and efiects whatso- 

soever and wheresoever; And all the right, title, interest, AU other 

property, claim, ><! demand whatsoever of him, the said ^^^ 

A* B., into, from, and out of the said premises : To have Habendum to 

AND TO hold, receive, take^ and enjoy sdl and singular the !"*!!^ "^^ 

said premises hereby assigned, or intended so to bc^ unto and 

by the said C« D. and E. F., their executors, administrators, 

and assigns, upon and for the trusts, intents, and purposes 

hereinafter expressed and contained of and concerning the 

same } And the said A. B., with the privity of the said par* a^meyf . 
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ties hereto of the third part, testified as aforesaid, hath made, 
ordained, constituted, and appointed, and by these presents 
doth make, ordain, constitute, and appoint the said C. D. and 
E. F., and the survivor of them, and the executors, adminis- 
trators, and assigns of such survivor, the true and lawful 
attorneys and attorney of him, the said A. B., to ask, de- 
mand, sue for, levy, recover, and receive, of and from all and 
every the persons and person who ought to pay and deliver 
up the same, all and singular the premises hereby assigned 
or intended so to be ; and in case of nonpayment or non- 
delivery thereof, or of any part thereof, to compound for the 
same, or submit any difference regarding thereto to arbitra- 
tion, or commence^ prosecute, answer or defend any action or 
actions, or suit or suits, at law or in equity, for the recovery 
thereof, or any part thereof, or concerning the same, and 
upon receipt thereof, or of any part thereof, to give releases 
and discharges for the same, and to constitute and appoint 
such person or persons to act under them, the said attorneys, 
or any of them, as they or he shall think necessary and pro- 
per, and for all or any of the purposes aforesaid to use the 
name of him, the said A. B., and generally to act in and 
about the premises as fully, amply, and efi*ectually, to all in- 
tents and purposes, as he, the said A. B., might or could law- 
fully do if these presents had not been made; he, the said 
A. B.y hereby gratifying, allowing, and confirming all and 
whatsoever his said attorneys and attorney, or any person or 
persons appointed by them or him as aforesaid, shall lawfully 
do or cause to be done in or about the pi'emises agreeably to 
the true intent of these presents : And U is hereby agreed and 
declared tliat the said premises are hereby assigned to the said 
C. D. and E. F., their executors, administrators, and assigns. 

Trusts. upon the trusts hereinafter mentioned ; that is to say, upon 

trust that they, the said C. D. and £• F., or the survivor of 
them, or the executors, administrators, or assigns of such 
survivor, do and shall forthwith, or at such time or times as 

To sell and get they or he in their or his discretion shall think proper, call 

in and compel payment of such the said premises as consist 
of money or securities for money, or sell, assign, transfer and 
dispose of the same for the best price that can be reasonably 
had or gotten for themy and do and shall sell^assign^ dispose o^ 
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and convert into money all other the premises hereby assigned^ 
or intended so to be, for the best price or prices that can be 
reasonably had or gotten for the same. And it is hereby 
AGREED AND DECLARED, that such sales shall be made either 
by public auction or by private contract, or partly by public 
auction and partly by private contract, and at such periods as 
the said trustees or trustee shall think fit: Provided always, Ptovmo* 
and it is hereby agreed and declared, that in the meantime^ 
and until such part of the freehold, copyhold, and leasehold 
premises, comprised in the hereinbefore recited indenture of 
even date with these presents, as are not now on lease, and 
are in the occupation of the said A. B., shall be sold, it shall ^^^^ ^^» . 
be lawful for the said trustees or trustee to manage, cultivate, manage 
maintain, stock, and keep up the same, and for that purpose <*«•>*<»'• ^"» 
to make use of the live and dead stock hereby assigned, or 
intended so to be, or to let the same, or any part tliereof, 
together with the stock, furniture, and effects in and about 
and belonging to the same, in such manner and upon such 
terms as they or he shall in their or his judgment think 
proper, and for the purposes aforesaid to employ any agent 
or agents, servants, labourers, and other persons, and allow 
them small salaries and wages as the said trustees or trustee 
shall think fit : And it is hereby further agreed and declared 
that the said C. D. and E» F«, and the survivor of them, and 
the executors, administrators, and assigns of such survivor, 
shall stand possessed of and interested in all and every the 
sums and sum of money which they or he shall receive by 
virtue of the trusts and powers assigned. And the said A. B.^ Debtor^s ap- 
with the privity of the said parties hereto of the third part, £^ moneys, 
testified as hereinbefore is mentioned, doth direct and ap^ 
point that the said C. D. and E. F., and the survivor of them, 
and the heirs, executors, administrators, and assigns of such 
survivor, shall stand possessed of and interested in the sum 
and sums of money to arise from the sale or sales of the 
hereditaments and premises comprised in the hereinbefore 
recited indenture of even date with these presents, and of 
and in the rents, issues, and profits thereof, to be received by 
the said trustees or trustee upon the trusts hereinafter men- 
tioned ; (that is to say,) upon trust that they, the said C. D. 
and E. F., and the survivor of them, and the heirs,* executors, 

VOL. III. M 
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administrators, and assigns of such survivor, shall by, witb^ 
and out of the said moneys retain to and reimburse themselves 
and himself all costs, charges, and expenses which they, he, 
or any of them shall or may sustain or be put unto in or 
about the execution of the trusts and powers created by and 
contained in these presents and the hereinbefore recited in- 
denture of even date herewith, and pay and satisfy the 
solicitors, agents, and other persons employed by the said 
trustees or trustee all the costs, charges, salai*ies, and ex^ 
penses for preparing, engrossing, and procuring the exe- 
cution of these presents and of the hereinbefore recited 
indentures of lease and of release, covenant, and assignment^ 
and establishing the same, and of receiving the rents> issues, 
and profits, and attending to the management of the freehold, 
copyhold, and leasehold hereditaments and premises com- 
prised in the last mentioned Indentures, and all taxes and 
other outgoings payable in respect of the said premises or 
any part thereof; and after payment and satisfaction of such 
costs, charges, salaries^ expenses, taxes, and outgoings do and 
shall apply the whole or a competent part of the residue of 
the said moneys in payment to the said parties hereto of the 
third part, their executors, administrators, or assigns, of the 
sums set opposite to their respective names in the schedule 
hereunder written (a), rateably and in proportion to the amount 
of the said sums, and without any priority of anyone or more of 
them to the other or others of them ; and do and shall pay the 
residue or surplus (if any) of the said moneys unto the said A.B. 
his executors, administrators, or assigns; And it is hereby farther 
agreed and declared^ that all the moneys which shall be re- 
ceived by the said trustees or any of them, in pursuance of the 
trusts of these presents, and of the hereinbefore recited Inden- 
ture of even date herewith, shall be paid by them into the 
banking house of - ■ ■, and placed to the account of the said 
trustees, until the same sliall amount to a sum sufficient to pay 

a dividend of in the pound upon all the said debts of the 

said A. B*. and that as soon as the same shall amount to 



(a) Where a deed of trust is made for the payment of debts sche- 
duled in the deed^ it will not extend to debts contracted after the making 
of the deed. Purefoy t. Pure/oy, 1 Vem. 28. 
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sufficient to pay a dividend of — in the /. upon all 

the said debts, the said trustees or trustee shall pay and divide when trustees 
the same amongst the said parties hereto of the third part, 
their executors, administrators, or assigns, until their several 
debts shall be fully paid and satisfied, or the said trust moneys 
entirely exhausted; And the said A. B. doth hereby for him- Covenants by 
self^ his heirs, executors, and administrators, covenant, pro* ^ ^^' 
mise, and agree, with and to the said C. D. and £. F., 
their executors, administrators, and assigns, in manner fol- 
lowing; that is to say, that the said A.B., his executors 
or administrators, shall not nor will, at any time or times 
hereafter, by himself or themselves, or by any agent or agents, 
receive or take into his or their possession any of the premises not to receive 
hereby assigned or expressed, or intended so to be, or release ![^^^ed ^ 
give up, or discharge the same, or any part thereof, or release premises, 
or become nonsuit in any suit or action to be commenced or or release ac- 
brought for the recovery thereof, without the consent of the *^^^^ 
trustees or trustee for the time being under these presents in 
writing for that purpose first had and obtained, nor do com- Nor do any act 
mit or sufier any act, matter, or thing whatsoever, whereby or Jj^;|^^^ 
by means whereof the said trustees or trustee shall or may 
be hindered or obstructed from receiving, recovering, and 
getting in the said premises, or any of them, or from executing 
the trusts and powers hereinbefore mentioned. And that he, 
the said A, B., his executors or administrators, shall not 
nor will revoke or make void the powers and authorities Not to revoke, 
hereby granted by him ; but, on the contrary, that he and they ^'*»***>«' "»■ 
shall and will, upon every request to be made to him and 
them for that purpose, do, perform, and execute, or cause to 
be done, performed, and executed, all such further and other 
lawful and reasonable acts, deeds, matters, and things, which 
the said trustees or trustee, their or his counsel, shall advise 
and require for the better and more speedily and efiectually 
recovering, receiving, and getting in the said premises hereby 
assigned, and every part thereof, and carrying into execution 
the trusts and powers hereinbefore mentioned: And this Release by 
INDENTURE LASTLY WITNESSETH (i), that the Said parties ^'•fiitorsto 

(6) This general release from the creditors to the debtor is consi- 
dered usual and reasonable. Tatlock v. Smithy 3 Moo. & Pay. 676.^ 
6 Bing. 839. 
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hereto of the third part, in consideration of the premises, hare 
severally and respectiyely, and each and every of them, for 
himself, his heirs, executors, or administrutors hat<i, and by 
these presents do, and each and every of them doth remise, 
release, and for ever quit claim, unto the sstid A. B., hid 
heirs, executors, and administrators, all actions, suits, accounts, 
reckonings, claims, and demands whatsoever, which they, any 
or either of them^ their, any or either of their heirs, executors^ 
or administrators, now have or hath against the said A. B.^ 
his estate and effects, for, or by means, or on account of 
all and every or any of the debts due and owing from him X6 
them on any account whatsoever ; Anix it is hereby declared, 
that if any of the creditors who are parties hereto of the third 
part, or any of their executors^ administrators, or assigns, shall 
at any time hereafter sue (c) or attach the said A. B., his heirs, 
executors, or administrators, or his or their estate or effects 
for the said debts, such creditor or creditors shall be totally 
excluded from having any benefit or interest under these pre-^ 
sents; and the said A. B., his executors or administrators, 
shall be entitled to receive out of the trust fund an equal 
dividend upon such creditor debt or debts with the other 
parties hereto of the third part : Provided always, and it is 
hereby agreed and declared, between and by the said parties 
to these said presents, that in case the said A.B. shall conceal 
or withhold from the said trustees and creditors or embezzle 
any part of his estate, effects, and property, real or personal, 
to the amount or value of «— Z. or upwards, then and in such 
case the release hereinbefore contained from the said several 
creditors to the said A. B. shall be absolutely void to 
all intents and purposes whatsoever, ady thing hereinbefore 
contained to the contrary notwithstanding : Provided also (d) , 



(e) An aflsigntnent df propeny to secure the pitymetit of debts, with 
a power of sale, is only a collatenl security, and does not suspend the 
remedy by action against the debtor, without a special clause for the 
purpose. Ernes v. Widofown, 4 Can* & Pay. 151. 

(d) A proviso in a trust deed that, ^' if all and every the creditors 
should refuse to execute or otherwise consent to the deed within six 
months from the date, it should be void," and some of the creditors did 
not execute the deed, but there was no evidence of their refusal, it was 
held that such non-execution was not a refusal within the meaning of 



deed to be to'uL 
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that in case all the creditors of the said A. B.^ whose names if all the ere- 
and debts are set forth in the said schedule hereunder gi*!^'^thin'* 
written, shall not by themselves or their respective attorneys ^ee monthB 
or agents, by them respectively thereunto legally authorised, 
duly execute these presents within the space of three calendar 
months next after the date thereof, then and in such case 
these presents^ and the release hereinbefore contained to 
the said A. B. from his said several creditors, and every 
other article, matter, and thing herein contained, shall cease, 
determine, and be utterly void, any thing hereinbefore con- 
tained to the contrary thereof in any wise notwithstanding : 
Provided also (e), and it is hereby agreed and declared, be- 

the proviflo, and did not make the deed void. Holmes v. Love^ 5 Dow. 
& Ry. 56., 3 Barn. & Cre«. 242. 

So where a debtor assigned all his property to four of his creditors, 
in trust for themselves and the re&t of the creditors^ and contained a 
similar proviso that the trustees and the rest of the creditors should 
execute within a limited time, and two only of the trustees did execute, 
it was held that the non-execution by the two trustees within the time 
did not make the deed void. Small v, Marwood, 4 Man. & Ry. 181., 
9 Bam. & Cress. 300. 

An assignment to trustees for the benefit of creditors who may 
execute the deed is not valid as against creditors who do not execute, if 
It authorises the trustees to carry on the debtor's trade, and contain such 
terms that the creditors subscribing would become partners in the busi- 
ness. Owen V. Body, 5 Adolp. & £11. 28. 

(e) The construction placed by Lord Eldon upon this power was, 
that the person to be appointed as the new trustee is not invested with 
the character of trustee until he has been nominated to the office by the 
donee of the power, and the trust property been duly assigned to him. 
Foley V. Wontner, 2 Jac. & Walk. 248. See Wilkinson v. Parry, 
4 Russ. 272. 

This power (which is of a directory character) should always be pre- 
pared with considerable attention to the uses for which it is intended ; 
so that the new trustee may be well invested with the powers to execute 
the trust with effect. In Sharp v. Sharp (2 Barn. & Aid. 405.) the power 
was, '^ that in case either of the trustees, the said A., and B., shall happen 
to die, or desire to be discharged from, or neglect, or refuse, or become 
incapable to act in the trusts, it shall be lawful for the survivors or sur^ 
Divor of the trustees so acting in the trusts, or the executors or admi- 
nistrators of the last surviving trustee, by any writing, in the usual 
form, to nominate a new trustee." Neither of Ute trustees would act in 
the trust, and they executed a conveyance to two other persons (which 
is considered by some to be such an acting in the trusts as to enable 
them to execute the power) as new trustees, which raised the question, 
when the new trustees attempted to carry the trusts into execution, 
whether the power of appointment had heea effectually exercised ; and 
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tween and by the said parties to these presents, that if the 
said C. D. and E« F., or either of them, or any future 



Towntend 

V. 

WiUon, 
leading case, 
unreyeiscd. 



Lord Tenterdek C. J. said^ '' By the word ' suniTor ' I understand 
merely the trustee ' continuing to act ; ' for it seems to have been through- 
out the intention of the testator that, in case of the death, or incapacity^ 
or refusal of some one of the trustees^ the remaining trustee, who had 
been named by him, and who had been the object of his confidence, 
should have the power of associating with himself some other person in 
the execution of the trust : but it would be giving a much larger con- 
struction to these words than they fairly import, if we were to say 
that the trustees, in the event of the whok ckus declining to act, might 
nominate such other persons as they might think fit to perform their 
duties ; " and in the same case Ba yley J. said, " it is in efiect a proviso 
that, if either of the trustees named in the will should refuse to act, still 
that the testator should have the benefit of the judgment of the other, 
who would act in concurrence with such other individual as he might 
nominate. The testator may have had good reason for confining the 
power to the care of one trustee, for he may have had special coufidence 
in the trustees named by himself; and, so long as either of those persons 
acted in the trusty he might think his property safe. But, if we were 
to read these words (in the proviso), as if they were 'boUi or either,' 
the case would be different If both the persons should decline to act, 
a testator might naturally object to their delegating- their trust to other 
persons, and might then have thought it better that his property should 
be left to the care of a Court of Equity. And I apprehend that, under 
the words of this power, the testator meant by the word * acting' to 
designate those who had taken upon themselves to perform some of the 
trusts mentioned in the will, and that he did not contemplate one who 
in limine refused to act And it seems to me, that a person who does 
so refuse cannot be considered as acting in any of the trusts. Then 
the word ' survivor ' must mean the ' continuing ' trustee, as contra- 
distinguished both from those who might refuse to act and those who 
might be desirous to discontinue acting." In this case the new trustees 
had been appointed and the conveyance executed, yet the court did not 
consider those acts to be such an acting in the execution of the trusts 
as to enable the trustees of the will to exercise with efiect the power to 
appoint new trustees. See, also, Morris v. Preston, 7 Ves. 547« "WTiere, 
by the terms of the deed creating the trust, it appeared to be the inten- 
tion of the parties, that there should at all times be ttco trustees, it was 
held that the appointment of a single trustee in the place of two original 
trustees, and the transfer to such single trustee of the trust property, 
was a breach of trust, and the original trustees were responsible accord, 
ingly. Hulme v. ffulme, 2 Myl. & Ke. 682. ; so that it becomes neces. 
sary on all occasions to continue the original number of trustees, or such 
is the strict and correct practice where the power is in the usual manner. 
As to providing for a succession of trustees, where there are several classes 
of them, see Smith v. Leigh, 6 Moore, 274.; and, as to authorising or 
negativing any increase or diminution, see Sands v. Nugee, 8 Sim. ISO.; 
Toumsend v. Wilson, 1 Barn. & Aid. 608., which is the leading case, and 
remains unreversed. Lord Eldon expressed himwlf in EaU v. Dewes 
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trustee to be appointed in their or either of their stead Power to 
or place, as hereinafter is mentioned, or their respective heirs, •ppo'^t new 

tnuteeik 

(1 Jac I89.) u iiot being satisfied with the decision in that case; but 
his Lordship felt himself bound by it, so that he would not compel the 
purchaser in the latter case to take the title ; and this was followed by 
the VioF. CbaivcbliiOr, in Bradford t. BdfiM, 2 Sim. d64. See^ also^ 
Perkins^ sec. 55S.i Keilway, 45. b. ; Mansel v. Mansd, Wilmot's Cases^ 
36. ; Moor. 6l. pi. 172. ; Cole v. Wade, l6 Ves. Jun. 45.> per Sir Wm. 
Grant, M. R. ; Walter v. Maude, IQ. id. 424., per Lord Eldon. 

Sir Edward Sugden's Trustee Act (11 6. 4. & 1 W. 4. c. 60.) does 
not authorise a new trustee at all times to be appointed by the court, 
summarily on petition, as is erroneously supposed. During the time Sir 
Edward was Lord Hiob Cbanobllor of Irbland a case arose which 
called for his Lordship's construction of sec. 22. of that act. In the Matter 
of Gerald y.Fitxgeraldy Lloyd & Goold, 20., in which his Lordship said, 
" Before the court ever has jurisdiction there must be a case where the 
party might apply by petition under the former sections of the act ; 
that is, in cases of disability by reason of infancy, lunacy, &c. There 
must be a disability, and of the sort pointed out by the act. If you have 
a right to apply under the former sections, this section enables the Court 
to appoint new trustees, although no bill has been filed, and although 
there has been no power in the instrument creating the trust. If 
a disability exist, to whom is the estate to be conveyed ? Either to 
trustees appointed under a power in the settiement itself, or to trustees 
appointed by a court of competent jurisdiction in a suit, or by the 
Court under the 22d sec of this act But no general authority exists in 
this Court to appoint new trustees where, there is no power in the set- 
tlement, unless where a bill is regularly filed^ Many orders, I am in^ 
formed, have been made, as of course, under this section, granting a 
reference to the Master ; and reports have been obtained, and orders 
made confirming the reports. These orders are absoluteiy waste paper, 
and hafje no legal validity under the act. They will, I fear, very much 
embarrass titles. The principle, I suppose, upon which those orders 
have been made is, that this act provides for the substitution of trustees 
without a bill being filed, or without any power to appoint new trustees 
being contained, in the instrument creating the trusts, and that the Court 
can appoint new trustees under the 22d section. I am clearly of opinion 
that such cases are not within the words, and certainly not within the 
intention of this act. The act gives no jurisdiction to this Court unless 
a disability exists." Again, In the Matter of Anderson (Lloyd & 
Goold, 27.)> i^ which case the trust property consisted both of stock 
and real estate, and no administration had been taken out to tiie survivor 
of two trustees, who had both died, and there was no power in the set- 
tlement to appoint new trustees, the heir at law was abroad, his Lord- 
ship said, '' If we look at the act, we shall find that it gives jurisdiction 
only where there is a disability in the trustee to convey. Certain cases 
are provided for by the 8th section, of persons being out of tiie juris^ 
diction, or the like. The early sections show by whom the conveyance 
is to be made. The llth sec. points out to whom it is to be made; 
either to the person beneficially entitled, or to trustees appointed by 
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executors or administrators^ shall happen to die, or be desirous 
of being discharged from, or refuse, or decline, or become 
incapable to act in the trusts hereby in them reposed as afore- 
said, or v^hh to have one or more person or persons joined 
with them or him in the execution of the said trusts, before 

virtue of a power in the instrument creating the trust, or by the Court 
of Chancery, that is, in a suit regularly instituted : but, then, sec. 22* 
enables the Court in certain cases summarily to appoint new trustees, 
although there is no power in the instrument, and no bill has been filed 
for the purpose. Sect. 8. enacts ' That when any person seised of any 
land upon any trust shall be out of the jurisdiction, &c.' the Court 
may direct a conveyance to such person as the Court shall think proper* 
The difficulty I have in this case is, that stocks as well as land, is sought 
to be conveyed. Sec. 8. refers to land generally. Sec 9- to land held 
for terms of years, which clause was purposely altered to make a dis- 
tinction between the case of a real and a personal representation. As it 
was not intended to render administration unnecessary, by supplying a 
personal representation, but to provide only for the want of a real repre- 
sentation, because there was no other way of supplying such a repre- 
sentation, the 9th sec, therefore, does not supply Uie want of a personal 
representation of a trustee qfa chattel interest; and sec. 10. is just the 
same. Now, this is a case where a trustee of stock has died, and no per. 
sonal representation has been obtained. There is no clause in the act 
to provide for any such a case. You must go to the Ecclesiastical 
Court ; and, even when you have a personal representation, you cannot 
come here to have a new trustee appointed under this act, because the 
trustee will be under no disability. It will be necessary, therefore, to 
file a biU to supply the defect in Uie settlement." 

Again, In the Matter of Whitley (Lloyd & Goold,- 23.), his Lord- 
ship said, " All the act does is to give the Court authority to make an 
order appointing new trustees, if the Court should see its way and has 
jurisdiction by reason of a disability or the like. If there be a power 
in the originid instrument, or if a bill be filed for the purpose, the Court 
may direct a transfer to the trustees appointed under the power, or by 
the Court in the suit. But, then, there may be so very pkiin a ease, as 
that this Court may appoint new trustees, although no suit has been 
instituted, or no power be contained in the original instrument creating 
the trusts. The 22d dause was framed to meet such a case. The act 
was intended to apply to a plain case, unthout any ambiguity j or to the 
case of a recent creation of trust." And which his Lordship further 
explained in the matter of NichoUs (Lloyd & Goold, 17.) : ^' I consider 
the 22d sec. applies to plain oases only ; as, for instance, to the case of 
a recent trust, created within ten years, or a simple trust for A., for her 
separate use for life, remainder to B. in fee, where the trustee has died 
or gone abroad, and no question could arise ; but, as to applying the 
act to all cases where there has been a want of providence in the par- 
ties, I will not do so. I have no such power under the act." Where 
the executor of the survivor of three trustees declined to prove his will, 
the Master of the Rolls held that the case was within the act, and that 
he considered the case, Exparte Winter (5 Russ. 284.), in point. 
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the same shall be fully executed, performedy or discharged, 
then and in such case^ and when and so often as the same 
shall happen, it shall and may be lawful to and for the said 
creditors of the said A. B., who are parties hereto of the 
third part, or the majority of them in value, by any writing 
or writings to be executed by them in the presence of and to 
be attested by two or more credible witnesses, from time to 
time to nominate, substitute, and appoint any other person 
or persons to be a trustee or trustees in the. stead or place of 
the trustees so dying, or desirous of being discharged, or re^ 
fusing, declining, or becoming incapable to act as aforesaid, 
jointly with the continuing trustee or trustees. And that 
when and so often as any new trustee or trustees shall be 
nominated as aforesaid, all the trust, estates, moneys, and 
premises which shall then be vested in the trustee or trustees 
so dying, or desiring to be discharged, or refusing, declining, 
or becoming incapable to act« or desiring to have another per- 
son or persons joined with him or them as aforesaid, shall 
be thereupon, with all convenient speed, assigned and transferred 
in such sort and manner and so as that the same shall and 
may be legally and effectually vested in such new trustee or 
trustees, either alone or jointly with the continuing trustee 
or trustees (as the case may be) upon the same trusts as are 
hereinbefore of and concerning the same trust, estate, moneys, 
and premises respectively, or such of them as shall or may be 
then subsisting and capable of taking effect : And it is hereby 
further agreed and declared^ by and between the parties to 
these presents, that every such new trustee shall and may in 
all things act in the execution of the trusts to which he shall 
be so appointed as fully and effectually, and with all the same 
powers and authorities whatsoever, to all intents and purposes 
whatsoever, as if he had been originally in and by these pre- 
sents nominated a trustee, and as the said C. D. and E. F., 
their heirs, executors, administrators, or assigns, are enabled 
to do, any thing hereinbefore contained to the contrary thereof 
in anywise notwithstanding: Provided also (/), anditis here- 



(/) Lord Hahdwicke laid down a rule that trustees should not be 
answerable for losses where they acted by other hands either from 
necesnty or conformably to the common usage of mankind. His Lord- 
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by declared, that the said C. D. and E. F., their respective 
heirs, executors, administrators, and assigns, and other the 



diip^ in Ewparte Bekhkr (Amb. 219')9 ^aid there are two sorts of neces- 
sity : fint^ legal necessity ; and secondly^ moroi necessity. As to 
the first, a distinction prevails. When two e^eecutors join in giving a 
discharge for money^ and one of them only receives it^ they are both 
answerable for it^ because there is no necessity for both to join in the 
discharge, the receipt of either being sufficient ; but if trustees join in 
giving a discharge, and one only receives, the other is not answerable, 
because his joining in the discharge was necessary. Moral necessity is 
from the usage of mankind, if the trustee acts as prudently for the trust 
as he would have done for himself, and according to the usage of 
business ; as, if a trustee appoint rents to be paid to a banker at that 
time in credit, but who afterwards breaks, the trustee is not answerable ; 
80 in the employment of stewards and agents ; for none of these cases 
are on account of necessity, but because the persons acted in the usual 
method of business. 

Lord .Kmo, in Balsh v. Hyham (2 P. Wms. 454.), said it was a 
rule that a cestui que trust ought to save the trustee harmless, as to 
all damages relating to the trust ; so within the reason of that rule, where 
the trustee has honestly and fairly, without any possibility of being a 
gainer, laid down money by which the cestui que trust is discharged 
froin a loss, or from a plain and great hazard of it, the trustee ought to 
be repaid ; and where it appears to be absolutely necessary that one of 
the trustees should be employed in the management of the trust estate, 
the Court will order him a reasonable allowance for his trouble. This 
was decided in Marshall v. HoUaway (2 Swanst 432.) by Lord Eldon, 
who said that it being alleged by die co-trustees that die nature and 
circumstances of the testator's estate required the application of a great 
proportion of time, and that they could not undertake to continue in the 
trust without the aid and assistance of Croft (an attorney), who was 
better acquainted therewith than any other person, and that it would be 
for the benefit of the estate that Croft should continue a trustee ; and it 
being alleged by Croft that due attention to the affairs of the testator 
would require so much of his time and attention as would be greatly 
prejudicial to his other pursuits, and therefore he would not have 
undertaken to act therein but under the assurance that an application 
would be made to the Court to authorise the allowance of a reasonable 
compensation for his labour and time, and that he would not continue to 
act therein without such reasonable allowance being made to him ; it 
should therefore be referred to the Master to settle a reasonable allow, 
ance to be made to Croft ybr his time, pains, and trouble, for the time 
past ; and if the Master should be of opinion that Croft should he con-- 
tinued a trustee, then to settle a reasonable allowance to be made to 
Croft for the time to come. In that case Croft had declined to prove 
the will or accept the trust ; but executed no disclaimer of the estate, 
and his co-trustees had employed him in the capacity of agent for the 
trust The co-trustees filed a bill for the administration of the trust, 
and prayed that in case the Court should be of opinion that Croft 



overruled. 
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trustee or trustees to be appointed as aforesaid, and each and Trusteei* 
every x£ them, and the heirs, executors, administrators, and "* *""" 



ought to be discharged from the trusty then that he might conrey the 
trust estates, and be allowed a compensation for his time and trouble 
in the management of the testator's affairs. See also Brocksopp t. 
Baines, 5 Mad. 90.; EiUson v. Airey^ 1 Ves. 111. ; Ayliffe v. Murray j 
2 Atk. 58. ; as to a trustee making a contract for an allowance with his 
cestui que trust : also OtnUd v. Fleetwood, cited Robinson y. Pett, 3 P. 
Wms. 251. n. A. In the latter case Lord Talbot C. said^ it was an 
established rule, that a trustee^ executor^ or administrator^ should have 
no allowance for his care and trouble : the reason of which seemed to 
be^ for that on these pretences^ if allowed, the trust estate might be load- 
ed, and rendered of little value. Besides the great difficulty there might 
be in settling and adjusting the quantum of such allowance, especially 
as one man's time might be more valuable than that of another ; and 
there could be no hardship in this respect upon any trustee, who might 
choose whether he will accept the trust or not In Ayliffe v. Murray, AyUjJk 
Lord Habdwiokb thought that an attorney (trustee or executor) ^• 

might make the usual professional charges for business done for the J^^J]^ 
trust estate. But this vtas overruled by Lord Lyndhvrst, who deter, 
mined that if a trustee who w<is a solicitor acted as a solicitor, he was 
not entitled to charge for his labour, but only for his costs out of pocket. 

In Moore v. Frowd, 3 Mylne & Cr. 45., the present Lord Chan- 
cellor entered fully into the question of a trustee solicitor being 
entitled to costs as a remuneration for business done for the trust estate. 
His lordship said, '' There are two parts of the trust deed applicable to 
this point ; first, that part in which the trusts are declared, wherein it 
is provided that all costs, charges, and expenses of the deed, and all ex- 
penses, disbursements, and charges already or hereafter to be incurred, 
sustained, or borne by the trustees, or any of them, either in professional 
business, journeys, or otherwise, for the purpose of negotiating or per- 
forming the agreements, trusts, and purposes before mentioned, and all 
costs, charges, and expenses of persons t6 be employed by them as sur- 
veyors, and all other expenses of carrying the trusts into execution, 
shall be paid, in the first place, out of the produce of the intended sale. 

*' Now the costs in question being the ordinary remunerations of a 
solicitor, as distinguished from the costs out of pocket, cannot be con- 
sidered as charges and expenses incurred, sustained, or borne by the 
trustees; but such expressions in terms apply to payments made or 
liabilities incurred. 

'^ Tlie next provision is more specific ; it provides that each trustee is 
to be at liberty to retain and reimburse himself all such reasonable costs^ 
charges, and expenses as he may sustain, or be put unto, such costs, 
charges, and expenses to be reckoned, stated, and paid as between attorney 
and client; but this provision does no more than the rule of law 
would have done, a trustee's costs being taxed as between attorney and 
cUent. And what are the costs so to be taxed ? Costs which the trus- 
tees may sustain or be put unto ; terms wholly inapplicable to sums 
claimed as remuneration. 
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assigns of them, each and every of them, shall be charged and 
chargeable respectively only for such moneys as they shall 



" There is nothing in either of these provisions which is peculiarly 
applicable to the case of the solicitar being also trustee. It cannot, 
therefore, be assumed that the intention was to provide for some other 
mode of dealing with that union of characters than what the law would 
have enforced ; and still less that, under such provision, a solicitor deal- 
ing with his client can be permitted to claim that which, without at 
least a specific contract with the client, and proof that the client was 
fully cognisant of his l^al rights, independently of such contract, and of 
the tffect and legal consequences of the act upon such legal rights, he 
would not be entitled to daim. 

''It remains, therefore, to be seen what is the rule of law in cases in 
which no specific contract regulates the rights of the parties. It is dear 
that if an attorney be allowed to make profit by means of professionsl 
business of his office of trustee, it wiU constitute an exception to a rule 
well known and established in all other cases. {Robinson v. Pett, S P. 
Wms. 247.) A factor acting as executor is not entitled {Scattergood 
V. Harrison, Moseley, 128.) ; nor a commission agent {Sheriff v. Axe, 
4 Russell, 33,). Why is the case of a solicitor to constitute an excep- 
tion to the rule ? What is the reason given for the rule ? It is, I 
think, well stated in Robinson v. Pett : " The reason seems to be, for 
that on these pretences, if allowed, the trust estate might be loaded, and 
rendered of little value." It is not because the trust estate is in any 
particular case charged with more than it might otherwise have to bear ; 
but that the principle, if allowed, would lead to such consequences in 
general. In the case of the factor or agent, if the executors had em- 
ployed other other persons in those capacities, they would probably have 
been allowed the expenses ; but if tiiey are to perform those duties 
themselves, and to charge a profit upon such employments, what protec- 
tion can the plaintifi" have against extravagant charges ? Do not these 
reasons apply to the case of solicitors ? Does not this very case strongly 
exemplify the danger, and illustrate the merit of the rule which would 
avert it ? If, therefore, it had been necessary for me to come to a con- 
clusion upon this point, without the aid of previous decisions directly 
applicable, I should not have felt much difficulty in the performance of 
that duty ; but still I am glad to be relieved from that necessity, and 
to find my own opinion confirmed by that of Lord Lyndhurst in the 
case of New v. Jones (not reported), in which that question was deli- 
berately considered, and dedded conformably to the opinion I have ex- 
pressed. It was indeed said that a contrary decision had taken place 
in the case of J!)anie/ V. Goldson {hefore the VioE-CnikNCELLOR, March, 
1 833), but I do not find that the point was there raised or dedded. The 
Master, indeed, may have allowed such costs ; but I do not find any 
judgment of the Court upon it." 

His lordship ordered that the Master, in taxing the accounts of the 
trustees, was not to allow them any professional charges, or charges for 
loss of time, or other emoluments ; but to aUow only such charges and 
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respectively actually receive by virtue of the trusts hereby 
in them reposed, notwithstanding his or their or any of their 
giving or signing, or joining in giving or signing, any receipt 
or receipts for the sake of conformity ; and any one or more of 
them shall not be answerable or accountable for the other 
or others of them, or for the acts, receipts, neglects, or defaults 
of the other or others of them, but each and eveiy of them 
only for his and their own acts, receipts, or defaults respec- 
tively ; and that they or any of them shall not be answerable 
or accountable for any banker, goldsmith, broker, or other 
person with whom or in whose hands or custody any part 
x)f the said trust moneys shall or may be deposited or 
lodged for safe custody, or for any attorney or agent whom 
they or he shall or may employ or authorise in the execution 
of the trusts hereinbefore mentioned, nor for any misfortune, 
loss, or damage which may happen in the execution of the 
aforesaid trusts, or in relation thereto, except the same shall 
happen by or through their own wilful default respectively {ff) : 
And also, that it shall and may be lawful to and for the said 
trustees, and every or any of them, their and every of their 
heirs, executors, administrators, and assigns, by and out of 
the moneys which shall come to their respective hands by 
virtue of the trusts aforesaid, to retain and reimburse himself 
and themselves respectively; and also to allow to his and 
their co-trustee and co-trustees all costs, charges, damages, 
and expences (h) which they or any of them shall or may 



expenses actually paid by them out of pocket, as he should find to have 
been properly incurred and paid by them. 

(jl) In Sir George CoUinrooU'e case, cited by Lord Eldon in Ewparte 
Hughes, the assignees had thought proper to husband the estate^ in 
hopes that, by the event of war or peace^ it might be brought to a 
better market ; a considerable number of creditors assenting : but Lord 
Thurlow said^ it was not competent to any body of creditors to assent 
against individual creditors^ however few in number ; and ordered the 
estate to be brought to sale forthwith; and that if any individual creditor 
stated distinctly to the assignee that he was dissatisfieid with his conduct, 
and called upon him to execute his trust from time to time, and if the 
estate sold for 2000/., and might when the assignee was so called upon 
have sold for 7000/., he would be in the peril of answering the difference. 

(A) Although the trustees are creditors upon the trust fund for their 
expenses, the persons they may employ as solicitors, surveyors, &c. have 
no such lien, except in special cases {Lawless v. Shaw, Lloyd & Goold, 
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suiFer, sustain, expend, disburse, be at or be put unto in or 
about the execution of the aforesaid trusts, or in relation 
thereto. In witness, &c. (i) 



overruled. 



154. ; see Worrall y. Harford, 8 Ve& 4'— 8.); and they are accotmtable 

only to their employers (the trustees), and not to the cestuw que trust 

{Myler v. Fitzpatrick, 6 Mad. 60.) This, however, is contrary to the 

Pollard old doctrine in Pollard y. Downee, I Eq. Co. Ah. 6., where the- trustee 

▼. was decreed to account to the ceetui que trust. 

^Z^!^!!iLi -^ trustee is allowed his expenses out of pocket, but nothing for his 

trouble. He may nevertheless appoint agents at the expense of the 
estate. See Davis y. Dendy^ 3 Mad. 170. ; Stewart y. Hoare, 2 Bro. 
C. C. 66s. ; Bonithon v. Hockmore, 1 Vem. Sl6. ; Chambers v. Crold^ 
loiny 9 Ves. 272. ; Henderson y. M'lver, 3 Mad. 275. It is in the 
nature of the office of a trustee, whether expressed in the instrument or 
not, that the trust property shall reimburse him all the charges and ex* 
penses incurred in the execution of the trust. That is implied in every 
such deed. Fer Lord £li>on, in Worral v. Harford {ante) ; see, also, 
Dawson v. Clarke^ 18 Ves. Jtm. 254. See upon the subject of allow- 
ances to trustees. Hide v. Haywood^ 2 Atk. 126. ; Godfrey v. Watson^ 
5. Id. 518.; HetheeseU v. Hales, 2' Chanc Rep. 158.; Wilkinson v. 
Wilkinson, 2 Sim. & Stu. 237. ; Webb v. The Earl of Shaftesbury^ 
7 Ves. 480. 

(i) When a trustee wishes to purchase the trust estate, he must first be 
prepared to give more for it than any other person ; and the only thing 
a trustee can do to protect his purchase is, if he sees that it is absolutely 
necessary the estate should be sold, and he is ready to give more than 
any one else (and such is the rule), that a bill should be filed and he 
should apply to the Court by motion to let him be the purchaser, and 
there are cases in which the Court would permit it The Court will 
divest him of his character of trustee, and prevent all the consequences 
of his acting both for himself and for the cestui que trust ; the reason 
of the rule being, that no man shall sell to himself. The Court will 
examine into the circumstances as to who had the conduct of the trans* 
action, whether there is any reason to suppose the estate could be sold 
better, and upon the result of that inquiry would let another person pre- 
pare the particular, and let the trustee bid. See CampbeU v. Walker, 
5 Ves. Jun. 68 1 • 

In these cases the cestuis que trust are creditors, and the trustees 
cannot become the purchasers without the unanimous consent of the 
whole body of the creditors. LordEldon, in Eseparte Lacey (6 Ves. Jun. 
626.), stated the rule as laid down in Whichcote v. Zjowrence (3 Ves. Jun. 
750., that a trustee cannot buy of his cestui que trust) to be this, — 
" not that a trustee cannot buy from his cestui que trust, but that he shall 
not buy from himself. If a trustee will so deal with his cestui que trust, 
that the amoiut of the transaction shakes off the obligation that attaches 
upon him as trustee, tlien he may buy. If that case is rightly under- 
stood, it cannot lead to much mistake. The true interpretation of what 
is there reported does not break in upon the law as to trustees. The 
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rule i$ thi4. A trusteej who ib entrusted to lell and manage for others, 
undertakes^ in the same moment in which he heeame a trustee, not to 
manage for th^ henefit and advantage of himself. It does not preclude 
a new contract with those who have entrusted him. It does not pre- 
clude him from hargaining that he will no longer act ss a trustee. The 
eeituU que trust maj hy a new contract dismiss him from that charac- 
ter ; hut even then that transaction hy which they dismiss him must^ 
acceding to the rules of this Court, he watched with infinite and the 
most guarded jealousy ; and for this reason, that the law supposes him 
to have acquired all the knowledge a trustee may acquire, which may 
be very useftd to him, but the communication of which to the cestui 
que trust the Court can never be sure l\e has made, when entering into 
the new contract by which he is discharged. I disavow that interpret- 
ation of LoBD Rossltn's doctrine, that the trustee must make advantage. 
{WMchcote V. Laurence.) I say, whether he makes advantage or not, if 
the connection does not satisfactorily appear to have been dissolved, it is in 
the choice of the cestui que trusts whether they will take back the property 
or not ; if the trustee has made no advantage. It is founded upon this ; 
that though you may see in a particular case that he has not made advan- 
tage, it is utterly impossible to examine upon satisfactory evidence in the 
power of the Court, by which I mean, in the power of the parties, in 
ninety.nine cases out of an hundred, whether he has made advantage or 
not. Suppose a trustee buys any estate, and by the knowledge acquired 
in that character discovers a valuable coalmine under it, and locking 
that up in his own breast enters into a contract with the cestui que 
trust : if he chooses to deny it, how can the Court try that against that 
denial ? The probability is, that a trustee who has once conceived such 
a purpose wiU never disclose it ; and the cestui que trust will be effec- 
tually defrauded. In the case of Fojp v. Mackreth (2 Bro. C. C. 400.), 
so much referred to upon this subject, and now become a leading autho- 
rity, in which I have now Lord Thurlow's own authority for saying, 
he went upon a clear mistake in dissolving the injunction, it was never 
contended that, if Fojp, in a transaction clear of suspicion, but which, 
as I have stated, must be looked at with the most attentive jealousy, had 
discharged Mackreth from the office of trustee, he would not have been 
able to hold the purchase* Why ? Because being no longer a trustee 
he was not under an obligation not to purchase. But we contended that 
it was not in the power of Fow to dismiss him ; that the trust was ac- 
cepted under an express undertaking to the friends of Fojc that the 
trustee should not be dismissed without their privity ; that Foa himself 
bad too much imbecility of mind as to these transactions ; and we con- 
tended that, between the dates of Mackretk'% taking upon himself the 
character of trustee, and purchasing, he had acquired a knowledge of the 
value of the estate by sending down a surveyor at the expense of the 
cestui que trust, which was not communicated to the cestui que trust, 
even at the moment of the supposed dissolution of the relation between- 
them; and under these circumstances we contended ih^iMackreih re- 
mained a trustee. This was the principle upon which the cause was 
decided. £ither that cause ought to have been decided in favour of 
Mackreth, or this Court originally, and the House of Lords finally, 
were right in refusing an issue to try whether the estate was of the 
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Talue Mackreth gave^ or of a greater value at that tline* Upon'thiff' 
principle that was an immaterial fact ; for^ if the original transaction 
was rights it was of no consequence at what price he sold it afterwards ; 
if the original transaction was wrong, Mackreth, not having discharged 
himself from the character of trustee^ if an advantage was gained by the 
most fortuitous circumstances^ still it was gained for the benefit of the 
cestui que trust, not of the trustee. 

Upon these principles it is perfectly clear^ that an assignee under a 
commission of bankruptcy^ a trustee to sell far the benefit qf the crc" 
ditars and of the bankrupt^ cannot buy for his own benefit. In Whelp* 
dale V. Cookson (1 Ves. 9* stated from the Register Book^ 5 Ves. 625. in 
Campbell v. Walker), I understand Lord Hahdwicke did confirm the 
sale^ in case the majority of the creditors interested should not dissent. 
With all humility^ I doubt the authority of (hat case ; for if the trustee is 
a trustee for all die creditors interest^^ he is a trustee for them all 
in the article of seUing to others ; and if the jealousy of the Court 
arises from the difficulty of a cestui que trust, duly informing him. 
self what is most or least for his advantage^ I have considerable doubt 
whether the migority in that article can bind the minority. That 
question does not arise upon the state of facts in this case." See Ex^ 
parte Bennett, 10 Ves. Jun. 394. 

As to the purchase of the debts by the assignee. Lord Eldon^ in the 
same case^ said that^ " As assignees cannot buy the estate of the bank- 
rupt^ so also they cannot for their own benefit buy an interest in the 
bankrupt's estate ; because they are trustees for the creditors. In that 
respect there is no difference between assignees and executors^ who can- 
not for their own benefit buy the debts of the creditors^ I do not say, 
there may not be cases of that kind^ in which, in a moral view, the 
transaction between the executor and the creditor may not be blameable: 
but the Court must act upon general principles. Consider the prodigious 
power of assignees^ connected with solicitors under the commission, 
and bankers receiving the money, over the creditors and the bankrupt* 
Unless the policy of the late makes it impossible for them to do any 
thing for their own benefit, it is impossible to see in what cases the 
transaction is morally right : but it is enough to say, the assignee was 
a trustee for the benefit of those entitled to the interest in the residue. 
He must buy for them, and not for himself. (See 1 Salk. 155.) 
Therefore, as to the debts bought, this assignee must be a trustee either for 
the creditors or for the bankrupt ; for which upon the circumstances is 
doubtful yet. If persons, who are trustees to sell an estate, are there, 
professedly, as bidders to buy, that is a discouragement to others to bid. 
The persons present seeing the seller there to bid for the estate, to or 
above its value, do not like to enter into that competition. It is the 
duty of the solicitor to the commission, in point of law^ to insist that 
the assignee should make the utmost value. In this case the solicitor 
had two interests, drawing him different ways. Lord Kenyon, in 
Twining v. Morrice (2 Bro. C. C. S9,6,), thought the sale might be 
prejudiced by the mere circumstance that the agent for the vendor ap- 
peared as a bidder. That is going a great way : but it shows that the 
Court is in the habit at least of strictly regarding such a circumstance. 
It may be a material prejudice, even if he says he bought it in. For 
instance, in Kirtons case lately, 23,000/. was bond fide bid ; and the 
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estate was bunght in by the agent for die vendor : aflerwards there was 
another aale in the Mailer's office ; and the eonaequenoe of that circum- 
stance, deterring othera from bidcKng, waa^ that the estate finaliy sold 
for 7000L ; a depredation contrary to all expericnace. 80 thia very 
estate, aold before to this assignee for 420/., at that aale produced a 
real bidder at 4154 ; but being bought in and afterwarda sold again to 
the same assignee for S7SL He cannot hold that purchase ; but I am 
called upon to charge him with the sum of 42(ML Upon that I have 
great hesitation as to what I ought to do ; not being sure what will be 
the effect of the precedent Suppose^ instead of this small difference^ 
it had been the case of an estate with a coal-mine, as it was in Kirton's 
aue, and the unauthorised biddings of the aasignees had occasioned 
such a loBS as there was in that inatance, I ought to consider long, whe- 
ther that loss should fall upon the creditors. I wish to consider further 
upon that part of the caae ; as, though the value is small in this in- 
stance, it is of great importance as a precedent. / wish assignees to 
understand from this, that they are not to buy in without the privity of 
Me creditors at least ; admitting, that this assignee in buying acted 
honestly, meaning to act for the benefit of the creditors, and fairly. 
(See also Exparte Lyon, 6 Ves. jun. 617* ; Lister v. Lister, Id. 631. ; 
Exparte Reynolds, 3 Vea. Jun. 7070*' 

Many other cases of the same nature, Eaparte Tanner, Exparte 
Attwood, and Owen v. FouUees (cited 6 Ves. jun. 630.), received the 
same determination : Lord Ei.don repeating the same principles, and 
declaring the general rule, that no trustee shall buy the trust property, 
antil he strips himself of that character, or by universal consent has 
acquired a ground for becoming the purchaser ; and that the rule is to 
be more peculiarly applied wiUi unrelenting jealousy in the case of an 
assignee of a bankrupt ; adding, that it must be understood, that, when, 
ever assigiiees purchase, they must expect an inquiry into the circum- 
stances. The latter caae was upon a purchase by the solicitor in the 
cause, a bill by creditors, the purchase perfectly fair ; the solicitor bid- 
ding openly in the presence of very respectable persons concerned for 
mortgagees and creditors, and declaring it was for himself ; the sale at 
that time also being necessary : but the general rule prevailed. Lord 
£u>otr observed upon M^Enzies ease, that the course af sale under an 
order ^ the Court of Session in Scotland is this. They set a value upon 
the property, which they call the upset price, which is obtained by a 
person called a common agent, who by evidence procures all the inform- 
ation he can ; upon which a judgment is formed as to the real value. 
In M'Enzi^s case, the ground upon which the House of Lords, after 
a great number of years, set aside a purchaae by the agent, was, that 
he, who was to instruct the Court how to sell, should not buy under the 
authority of the Court. 

His lordship added, that he always thought what Lord Thurlow 
said was very wise; that there is no' case in which it is useful, upon 
general principles, that the same solicitor should be employed on all sides : 
in many cases it is a great saving of expense certainly ; but where pro- 
perty is to be brought to sale, to pay creditors, &c., great mischief is 
occasioned by it. 

8ee also Crowe v. BaUard, 2 Cox, 858. ; Kilkok v. Flewney^ 4 Bro. 
C. C. I6l. ; Whatton v. Toone, 5 Mad. 54., 6 Mad. 153. ; Gibson v. 
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Jeye8, 6 Ves. jam 27T* » Coles v. Trecathide, 9 Id. 247^ ; ffaU r. 
HaUet^ I Cox, 134. ; Randall v. ErHngtoriy 10 Ves* jun. 423. ; 
Doumes v. OroMehrooky S Men 200. ; Morse ▼. Royal, 12 Ves. jun. 
374.; Attorney General v. Z/Of<f Dudiey, Coop. 148.; Sanderson y. 
Walker, 13 Ves. jun. 601. ; WhUcomb t. 3ftncftm, 5. Mad. 91- But 
the application to impeach a sale to a trustee must he made within & 
reasonahle time ; Chalmer y. Bradley, 1 Jac. 8c Walk* 59* ; tee Gre^ 
gory t. Qregoryj Coop* 201., affirmed, 1 Jac. 631* 



No. m. 

Deed of Composition (a). 

By a Trader toifh his Creditors* 

Assignm&ni of Stock in Trader Debts and Effects, to Trustees 
— License to Debtor — Debtor to manaffe his Trade 
under the Control of Trustees — Composition of «" in 
the Pound in fuU to be paid by Instalments — Debtor 
to have Allowance from the Trade — Trustees to sell upon 
Nonpayment of InstalmentSy or Breach of Covenant by 
Debtor — Covenant by Creditors to release Dehtor on Comr 
pletion of Trusts --^ Special Covenants and Pouters --^ 
Trustees* Powers and Indemnities* 



Debtor. 

Trustees. * 
Creditors^ 



THIS INDENTURE made the- 



day of 



be- 



tween A. B. {the debtor) of the first part^ C. D., E. F., and 
G. H. {creditors of the said A. B.) of the second part, and the 
several other persons whose names and seals are hereunto 
subscribed and set, also creditors of the said A. B., of the 
third part: Whereas the said A.B. is justly indebted unto 
the said CD., E.F., and 6.H., and also unto the said other 
creditors parties hereto of the third part, in the several sums 
of money set opposite to the signature of their respective 



(a) Equity will assist a composition of a debt if obtained without 
fraud and upon a faur representation. Pollen v.Huband, 1 P. Wms. 751.; 
•ee Cann v. Cann^ Id. 727* 
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named- or firms to these presents, which he is unable to pay ; Debtor's 
but ui otder to make his said several creditors the best satis- '"** ^®"°^' 
fection in his power, hath proposed and agreed to pay to his His proposaL 
said several creditors lOs* in the pound upon the amount of 
€md in full satisfaction and discharge of their several and re- 
spective debts, by four equal instalments^ at three, six, nine, 
and twelve months; and to secure the due payment of all Security, 
such instalments he hath also proposed and agreed to enter 
into such covenants as are heretnafi:er contained, and also to 
assign and make over unto tlie said CD., KF., and G.H. 
all his the saidA.B/s stock in trade^ fixtures^ tools, and 
utensils, book and other debts, sum and sums of money what- 
soever due and owing to him from any person or persons 
whomsoever, and all other his estate and effects, of what 
nature or kind soever, upon the trusts and in the manner 
hereinafter mentioned: And whereas the said CD., E.F., Creditors* 
<uid 6. H., and the said several other persons parties hereto, ""^^ 
of the third part, have consented and agreed to such proposal 
of the said A.B., and upon full payment being made to each 
«nd every of them the idforesaid creditors of the said A. B. of 
the said composition or sum of 10«« in the pound on the 
amount of their said several and respective debts, and the due 
observance and performance by the said A. B. of the cove- 
nants, conditions, and agreements hereinafter mentioned on his 
part, to be paid, observed, and performed, they have r^ 
spectively agreed to release the said A. B. from all other claims 
they respectively may have (or might have had in case these 
presents had not been made), subject nevertheless to the 
proviso hereinafter contained for making void the same 
against him or them upon any account whatsoever: Now 
THIS INDENTURE WITNESSETH, that in pursuance of the said 
agreement, and for and in consideration of the covenants 
hereinafter contained on the part of the said A. B., they the 
said creditors of the said A. B., parties hereunto of the second 
and third parts respectively, have, and each of tliem hath, 
given and granted, and by these presents do and each of them 
doth (so &r as they respectively may or lawfully can) give 
and grant unto the said A. B. full, free, and absolute liberty 
and license to carry or conduct and manage all and every his Licence to 
trade, afiairs, and concerns, and collect, get in, and dispose of 
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until breach 
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creditors not to 
sue debtor. 
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Penalty on 
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doing. 



all or any part of his estates, debts, and effects, under the in^ 
spection and subject to the control of the said CD., E.F., 
and G. H., or any two of them, from and after the day of the 

date of these presents until the day of , or until 

breach shall be made by the said A. 6. in any of the cove- 
nants or agreements herein contained on his part to be 
observed and performed, or these presents shall become null 
and void by virtue of the proviso hereinafter contained in that 
behalf: And the said C. D«, E. F., and 6. H., and the several 
other persons parties hereto of the third part, do hereby for 
themselves severally and respectively, and for their several 
and respective heirs, executors, and administrators, but not 
any one for the other of them, or for the heirs, executors, and 
administrators or partners, acts and deeds of any other or 
others of them, but each of them for himself only, covenant, 
promise, and agree with and to the said A.B., his executors 
and administrators, that they the said several otiier persons 
parties hereto respectively of the second and third parts, or 
their respective heirs, executors, administrators, partners, or 
assigns, shall not nor will, so long as the said A. B^ his execu- 
tors or administrators, shall well and truly observe and per- 
form all and every the covenants and agreements herein 
contained on his and their parts to be performed or observed, 
sue, arrest, prosecute, molest, or in any way impede him 
the said A. B. in the management of his concerns (under 
such control as aforesaid), nor in anywise attach his gobds, 
estate, or effects ; and that if any of them the said cre- 
ditors of the said A. B. of the second and third parts re- 
spectively, or any of their executors, administrators, partners, 
or assigns, shall act therein contrary to the true intent and 
meaning of these presents, that then the said A.B., his 
heirs, executors, and administrators, is, are, and shall be, 
for ever by these presents clearly acquitted, exonerated, 
and discharged of and from all debts, claims, and demands 
whatsoever, both at law and in equity, now due and owing 
from him the said A. B. to him or them by whom he 
the said A.B., his executors or administrators, or his estate 
and effects, shall be sued, arrested, prosecuted, molested, 
or attached as aforesaid, and of and from all actions and 
proceedings for or in respect thereof; and these presents 
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shall or may be pleaded in bar to such respective debts, and 
to any prosecution, suit, commission, or action which shall or 
may be brought against the said A. B., his person, goods or 
chattels, or his executors or administrators, within the time 
and during such observance as aforesaid, as effectually as if 
a general release had been given under the hands and seals of 
such creditors respectively for that purpose: And this 
INDENTURE FUKTHSK WITNESSETH, that in Consideration of 
the aforesaid covenant of the said several persons parties 
hereto of the second and third parts respectively, and in 
further pursuance of the aforesaid agreement, he the said A. B«, 
for himself, his heirs, executors, and administrators, doth 
hereby covenant, promise, and agree with and to the said Covenants 
C. D., E. F., and G. H., and also the said several other persons ^^ ^^^' 
parties hereto of the third part, and to and with their respee* 
tive partners, and also with and to each and every of them, 
their and each and every of their executors, administrators, 
and assigns, in manner following^ (that is to say,) that he the 
said A.B^ hi? executors or administrators, shall and will topaycompo- 
well and truly pay or cause to be paid unto each and all and ****°°' 
every of his said creditors parties hereto of the second and 
third parts respectively, their respective heirs, executors, 
administrators, or assigns, the full sum of 10^. in the pound 
upon the total amount of and in full satisfaction of their said 
several and respective debts, as set opposite to the signature 
of their respective names or firms to these presents, within 
twelve calendar months, to be computed from the day of the 
date of these presents, in the proportions, at the time, and in instalments, 
manner hereinafter mentioned, (that is to say,) the sum of 2«. 6dl 
in the pound upon the total amount of the aforesaid debts 
within three calendar months from the day of the date of 
these presents; the further sum of 2«. 6d. in the pound upon the 
total amount of the aforesaid debts, within six calendar months 
from the day of the date of these presents ; and the further 
sum of 2«. 6{f. in the pound upon the total amount of the afore- 
said debts, within nine calendar months from the day of the 
date of these presents, and the further sum of 2«. Qd. in the 
pound upon the total amount of the aforesaid debts within 
twelve calendar months from the day of the date of these 
presents, the said several payments to be made in lawful cur- 
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rent money of England ; (b) atid also that he the said A.B.^ 
his executors or administrators shall and will, within one month 
from the date of these presents, make out and fdrly state in 
writing under his hand a true and exact account of all and 
singular his stock, fixtures, tools, book^debts, and credits, 
estate and effects, and of the several charges and outgoings 
a£Fecting the same, and balance the said account in a proper 
and usual manner, and shall and will thereupon deliver such 
account unto the said CD., E.F., and G.H., or some or one 
of them; And further that the said A.B., his executors or 
administrators shall and will from time to time, and at all 
times, use his and their best endeavours in and for the man- 
agement, collecting, receiving, settling and liquidating his 
said trade, estate and effects, and observe, perform and exe- 
cute the orders, instructions and advice of them the said 
C. D., E. F. and O. H., and also the orders, instructions and 
advice of any two of them, which they are hereby empowered 
to make and give for that purpose touching the same ; and 
shall and will from time to time, when and so often as any 
sum or sums shall come to his hands from the said estate and 
effects, sufficient to answer and pay any one or more of the 
said instalments of 25. 6^. in the pound upon all the debts of 
the said A. B. now due, as mentioned and set opposite to the 
signature to these presents of the respective names or firms 
of the said several persons, parties hereto of the second 
and third parts, respectively pay and distribute the same 



(6) Under all deeds of composition the debtor must take care that bis 
payments are punctually made. If he fail, only in one day^ equity will 
not relieve him. 8ee Exparte Bennett ; lUm ▼. JRose, Ambl. 332. ; 
Mackenasie v. Mackenzie, l6 Ves. jun. 372. ; Sewellv, Musson, 1 Vem. 
210. In Boothbey v. Sowden, 3 Camp. 175.^ where all the creditors of 
a debtor signed an agreement to give him time to pay his debts by in- 
stalments^ and to take bis promissory notes for the amount, it was held by 
Lord Ellenbobouoh that the agreement was binding on each of them ; 
the signing of the others being a sufficient consideration, and that they 
could not sue for their original cause of action without proving that the 
agreement had been broken by the debtor. See also Anstey v. Marden, 
1 N. R. 124., 2 Smith, 426. After the debtor has fulfiUed his engage- 
ments, and punctually paid the composition, no creditor, having received 
such composition, can afterwards bring an action for the residue of his 
debt. Steinman v. Magnu9, 11 East^ 390.^ 2 Campb. 124. 
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unco and amongst the said creditors in satis&ction of such 

instalment or instalments accordingly, until the said com- until compo- 

position of 10«. in the pound upon all the debts of the said "*^*^ P^^- 

A. B. shall be paid and satisfied; And that all the sums of 

money exceeding the sum of L which shall come to or Sums exceed^ 

be in his hands for or on account of the said estate and |^^ ^ ^ 

efiects, shall in the meantime and until the same can be so tniiteea. 

distributed as aforesaid, be paid into the hands of the said 

C. D., £. F., and 6. H. for the benefit of the said creditors 

or be deposited for safe custody, and for the like purpose in 

such bank or banker^s hands as the said C. D., £• F., and 

G. H. shall think fit and direct. Provided always, never- Proviso for 

Aeless, that the said A. B. shall and may during such period J^^^" "^^ 

and such observance and performance on his part as aforesaid, 

retain and be allowed for his own use, out of the said money 

to arise by or from his said estate, the sum of ■ ■ / . by even 

quarterly payments for the necessary subsistence of himself 

and family, and as a recompence for his trouble in liquidating 

his affairs: Provided also, that it shall be lawful for the Prorisofor 

*id A- B. out of the first monies which shall firom time to ^^^^"^ **» W / 

expenses of \ / 

time come to his hands arising from his estate and efiects, to trust and ma^ / 
pay the costs and charges of preparing and executing these fi^J^^f^^ 
presents, and all other solicitor's bills of charires in any wise of estate, 
relating thereto, and also such salaries or allowances for and^iaries 
clerks and bookkeepers as the said C D., E. F. and G. IL, or 
any two of them, shall judge proper and necessary to be em- 
ployed for assisting the said A. B., his executors or adminis- 
trators, in the premises ; And also all incidental charges 
and expenses occasioned by or relating to the getting in and 
disposing of the estate and effects of the said A. B., and dis- 
tributing the produce thereof among his creditors by the 
instalments and in manner aforesaid ; And the said A. B. 
doth hereby for himself, his heirs, executors and administra- Covenants b^ 
tors, further covenant, promise and agree with and to the said ^**^*<*'* 
C. D. E. F. and G. H., and the several other persons parties 
hereto of the third part, and with and to their respective part- 
ners, and also with and to each and every of them, their and 
each and every of their executors, administrators and assigns, 
that the said A* B., his executors or administrators, shall not 
nor will at any time hereafter sell, dispose o^ pledge, change 

N 4 
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Not to sell or 
encumber hia 
estate, 



or give pre- 
ference to any 
creditor. 



or encumber any of his stock, fixtures, tools, book^debts, estate 
and effects now belonging to him, or in which he hath any 
estate, use or interest, without the consent in writing of tl^ 
said C. D., E. F. and 6* H., their executors, administrators 
or assigns, and shall not nor will knowingly or wittingly 
do, commit, or suffer to be done or committed, any act, 
matter or thing whatsoever, whereby any one or more 
of the creditors of him, the said A* B., shall or may ob- 
tain any security or securities for his, her, or their debt or 
debts, or any preference (c) or greater advantage in point of 



(c) If a debtor in making a composition arrangement with hia creditora, 
gives a preference to one or more of them to induce them to come in 
with it^ by which they are to receive the whole of their debts, if made 
without the privity and consent of the other creditors^ this is a fraud 
and deceit upon the rest of the creditors, who will not be bound by the 
deed, nor will equity relieve. ChUd v. Ikmbridge, 2 Vem* 71- ; SfurriU 
V. SpiUer, 1 Atk. 105. ; CecUy. Plaistow, 1 Anst. 202. ; MiddleUm v. 
Lord Onslow, 1 P. Wms. 768. ; Small v. Brackley, 2 Vem. 602., and 
the security so given to any such creditor for payment of his debt in full 
is void, according to the present doctrine (though not so according to the 
old doctrine) at law and in equity. Jadcman v. MitcheU, 13 Ves. jun. 
5^1, 586., as against the policy of the law. Lord Euoon in that 
case observed : ''It is admitted at the bar (by the late Sir Samuel 
RomiUy and Mr, Bell), that if a bond was given to secure to one cze- 
ditor the deficiency of a composition, and was given without commu^ 
nication of that fact to the other creditors, it is bad in equity : and 
certainly it is now well understood, that it is bad at law slao ; hut I 
remember when such a bond was not considered bad at law. It is not 
true, that every instrument creating an obligation to pay the deficiency 
of a composition, though by the debtor himself, is bad, I remember the 
case of a person, named Hebhelthwaite, who had made a composition 
with his auditors, and secured the deficiency to one creditor by a bond, 
and that was held good in this Court by Lord Thurlow ; as it was 
part of the transaction, that that dealing i^ould not be kept secret, but 
should be communicated to the other creditors ; and as they did not ob- 
ject. Lord Thurlow held it good. See also Mawson v. Stock, 6 Ves. 
jun. 300.; Stock v. Mawson, 1 Bos. &Pu]l. 286. S. C. ; Faucitt v. Gee, 
3 Anst. 910. ; Constantein v. Blacke, 1 Cox, 287* ; Ewparte Sadler v. 
Jackson, 15 Yes. jun. 52. ; Cockshott v. Bennett, 2 Term Rep. 763. ; 
Leicester v. Rose, 4> East, 372., 1 Smith, 41., and any security given 
for such deficiency beyond the composition, not so communicated to the 
other creditors, will be ordered to be delivered up with costs, even though 
to a particeps criminis, Jackman v. Mitchell In Turner v. Hoole, 
Dowl. & Ry. N. P. C. 27«> where a creditor had signed a deed of com- 
position and afterwards induced the debtor to give him bills for the full 
amount of his debt, dated the day btfore the deed ; and after having re. 
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security for payment thereof or any part thereof, than what 
they now respectively have. And further, that he, the said 
A. B., shall and will from and immediately after the exe- 
cution of these presents open new books of account, and To open new 
from time to time keep proper books of account relating to ^^^ ^ '^^ 
his said trade, estate and effects, and make or cause to be 
made therein true and proper entries of all his receipts, pay- 
ments, disbursements and other outgoings whatsoever, and of 
such other transactions, matters and things in or concerning 
the same as shall be requisite and satisfactory, and agreeably 
to the method of merchants and tradesmen, in order to the 
intent, and so that by means thereof the state and condition 
of his said trade, estate, and effects shall and may from time 
to time clearly appear ; And also shall and will permit and 
suffer each and every one of them, the said C. D., K F. and to inspection of 
G. H., at their and each of their will and pleasure from *"'**«^ 
time to time, and at all times, to examine the said books 
of account, and all other books, papers, and writings in 
the custody or power of the said A. B., relating to his said 
trade, estate and effects, or any part thereof; And shall and 
will from time to time, once in every month, or oftener if Onoe a month 
required by the said creditors of the second part, or any two ^ "^l^I^f 
of them, state and report to them respectively the true and oonoem; 
exact state and condition of the said trade, estate, and 
effects, and all accounts and other matters relating thereto, 
and of his, the said A. B.'s receipts, payments, transactions andordebtor*s 
and proceedings relative thereto: And also that the said j^^l^^^teT 
A. B. shall and will (if thereunto required by the said cre- 
ditors of the second part, or any two of them) verify the truth 
of such accounts upon oath, declaration or otherwise before 
such magistrate or other competent authority as the said C. D., 



ceived one instalment of the composition under the deed, he saed the 
debtor upon the bills, and reooTered the amount, minui the instahnent 
leceiyed, — it was held by Lord Tsnterden C. J., that the debtor 
might maintain an action for money had and received against the cre» 
ditor to recoTer the difference between the amount of the composition 
and the full amount of the debt See also Smith t. Cuff, 6 Maule & 
Sel. 160.; Bryant v. ChrUtie, 1 Stark, $29.; Aisager v. Spaldtng, 
4 Bing. N. C. 407* ; but the debtor must prove that the compodtion 
was duly paid, or give some evidence equivalent to such proof. Ward v. 
Bird, 5 Carr. & Pay. 229. 
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Trustees to 
employ a clerk 
to assist debtor. 

Salary of clerks. 



Debtor not to 
engage in any 
new trade until 
composition 
paid. 



Assignment to 
trustees by 
debtor. 



IE. F.9 and G. H. shall require. And further, that for 
accelerating the ends and purposes aforesaid it shall be 
lawful for the said creditors of the second part, or any two of 
them, and they are hereby authorised and empowered to 
nominate and appoint one or more clerk or clerks to assist 
the said A. B,, his executors and administrators in the con- 
ducting, managing and performing the matters and things 
aforesaid at such salary or wages as they shall think fit, which 
salary or wages shall be paid by the said A, B., his executors 
or administrators, out of the monies which shall come to his 
or their hands by or from the said trade, estate and efiects. 
And further, that the said A. 6. shall not nor will until his 
said creditors shall be fully paid and satisfied their said re- 
spective instalments or composition of 10^. in the pound upon 
their aforesaid respective debts and lawful demands, either 
alone or with any other person or persons whomsoever under* 
take or become engaged in any new or other trade, concern, 
or business, nor enter into any speculation whatsoever, nor 
contract any new or other debts (other than in the due and 
regular and unavoidable course of his present trade or busi- 
ness), without the consent and approbation of them, the said 
creditors of the second part, or some two of them, in writing 
first had and obtained for that purpose* And this Inden- 
ture FURTHER WITNESSETH, That for the conditions afore- 
said, and also for the better securing the due payment of the 
aforesaid composition of lO^. in the pound by the interest, 
at the times and in manner hereinbefore appointed and 
covenanted by the said A. B. for payment thereof, and 
also to secure the due observance and performance by 
the said A.B. of the covenants, conditions, and agreements 
hereinbefore contained on his part, or the part of his heirs, 
executors or administrators, to be observed and performed : 
And also, in consideration of the sum of 10^. of lawful cur- 
rent money of England to the said A. B. in hand, paid by 
the said C. D., E. F. and 6. H., at or before the sealing and 
delivery of these presents, the receipt whereof is hereby ac- 
knowledged : He the said A. B. (at the request and by the 
direction and appointment of the said several creditors, parties 
hereto of the third part, testified by their severally being 
parties to, and sealing and delivering these presents), hath 
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granted, bargained, sold, assigned, transferred and set over, 

and by these presents doth grant, bargain, sell, assign, transfer 

and set over unto the said C. D., E. F. and 6. H., their exe- Of stock in 

cutors, administrators and assigns, all and singular the stock ^ ^' 

in trade, fixtures, utensils, tools and implements whatsoever of 

him the said A. B., now being in or about the house, shop, 

warehouse and other premises of him the said A. B., at 

as aforesaid or elsewhere : And also all and every the debt 
and debts, sum or sums of money whatsoever due, owing, pay- 
able or belonging to him the said A. B. from any person or 
persons whomsoever ; and all the said estate and efiects what- 
soever and wheresoever of him the said A. B., or wherein he 
has any right, title or interest, together with all books of Books of 
account, vouchers and securities for or concerning the same; Xo^'^m!^ 
and all the estate, right, title, interest, profit, benefit, claim 
and demand whatsoever, both at law and in equity of the said 
A. B., of, in, to the same respectively. To have, hold, receive, 
TARE AND ENJOY all and singular the said stock in trade, 
fixtures, utensils, tools and implements, debts, sum and sums 
of money, and all and singular other the premises herein- 
before assigned, or intended so to be, and every part and 
parcel thereof, with their and every of their appurtenances unto 
and by the said C. D., E. F. and G. H., their executors, ad- 
ministrators and assigns, as their own proper goods, chattels 
and debts from henceforth absolutely for ever upon ihe Trusti. 
TRUSTS, and to and for the ends, intents and purposes herein- 
after mentioned, declared and contained of and concerning the 
same ; (that is to say) Upon trust, immediately after default 
shall be made in payment of any one or more of the said 
instalment or instalments of 2«. 6ef. in the pound, part of the 
aforesaid composition, or sum of 10«. in the pound, at the 
time or several times whereon the same respectively ought to 
be paid as aforesaid ; or in case breach or default shall be After any de- ' 
made by the said A. B., his executors or administrators, in **"^* ^^ debtor, 
the observance or performance of all or any of the covenants, 
conditions or agreements in these presents contained on his 
and their parts, to be paid, observed and performed ; then 
immediately after any and every such default that they the 
said CD., £. F. and O. H,, their executors, administrators and 
assigns shall and do as soon as conveniently may be after any 
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such default or breach as aforesaid^ without any further con- 
sent or concurrence of the said A« B., his heirs, executors or 
to Mil, . administrators absolutely sell and dispose of all and singular 

the said stock in trade, fixtures, utensils, tools and implements, 
estate and effects hereinbefore assigned, or intended so to be, 
in such manner as to them shall seem meet, either by public 
auction or private contract, and at such periods as the said 
persons, parties thereto of the second and third part shall 
think fit for the most money that can be reasonably had or 
gotten for the same ; and also collect, get in, compel payment 
and receive all such debts and sums of money due and owing 
to the said A. B. as aforesaid. And the said A. B., (with 
the permission of the said parties of the third part, testified 
by ^eir severally signing and sealing these presents,) doth 
direct and appoint that the said C. D., E. F* and G. H., their 
Trustees to executors, administrators and assigns shall stand possessed of 
stand possessed ^^^^ interested in the monies which shall come to their hands 

of monies. 

by virtue of these presents upon the trusts hereinafter men<* 
Trusts. tioned; (that is to say) upon trust, in the first place to 

To pay ooste retain and pay the costs and charges of preparing this present 
and expenses, j^^ ^f assignment and other bills of charges relating thereto ; 

and all such other costs, charges, Expenses and payments as 

shall necessarily arise, happen or become payable in or 

Rent and taxes, about such Sale or sales, or for the rent and taxes of the said 

shop and premises in ■ aforesaid, wherein the said trade 
of the said A. B. is carried on, and in or about collecting or 
getting in, recovering and receiving the said debts and sums 
of money so due and owing to the said A. B. as aforesaid or 
otherwise, in and about any otlier the trusts hereby in them 
reposed, and then upon trust forthwith to pay and divide the 
To divide net monies to arise by the ways or means aforesaid, unto and 
c^tora!^^*^ amongst all and every the creditors of the said A. R, who 

shall execute this indenture, rateably and proportionably, 
according to their several debts due and owing to them the 
said creditors from the said A. B., without any preference or 
Surplus to priority ; and in case there should be any surplus after pay- 
debtor, ment and discharge of the whole of the said debts and ex- 
penses, and other the aforesaid trusts, then upon trust to pay 
such surplus to the said A. B., his executors, administrators 
or assigns. And for the considerations aforesaid he the said 
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A. B. hath made, ordained, constituted and appointed, and by 
these presents doth make, ordain, ccmstitute and appoint, and Power of 
in his pbice and stead put the said C, D., E. F. and G. H., ^^"^ • 
their execators, administrators and assigns, to be the true 
and lawful attornies irrevocable of him the said A. B., his 
executors or administrators ; but to, for and upon the trusts 
and purposes aforesaid, to ask, demand and receive of and 
from all and every person or persons whom it doth, shall or 
may concern the said several and respective hereby assigned 
debtsy sums of money, effects and premises, and every part 
thereof; and upon receipt thereof, or any part thereof, to 
give) sign, seal and execute all necessary receipts, acquittances 
and discharges for the same; and in de&ult of payment 
thereof to commence, sue and prosecute any action or suit, 
actions or suits at law, or in equity, in the name or names of 
him the said A. B., his executors or administrators, and to 
proceed to judgment and execution thereof in sndi manner 
as shall be expedient for effecting the recovery and receipt 
thereof, and of every part thereof: Ano the said A. B., for Covenant by 
himself, his heirs, executors and administrators, doth hereby .^^f ^usteeZ 
further covenant, promise and agree to and with the said 
C. D., £• F. and O* H., their executors, administrators and 
assigns, that he the said A. B., his executors and administra- 
tors, shall and will at all times allow, ratify and confirm all 
and whatsoever the said C. D., E* F. and O. H., their execu- 
tors, administrators or assigns shall lawfiilly do or cause to be 
done in the premises in pursuance of these presents, and the 
power and authority to them hereby given [d) ; and shall not 
nor will revoke or make void the powers and authorities to 
them hereby given, or any of them ; nor shall or will release Not to dis- 
or discharge any of the hereby assigned debts or sums of «*>"«• *^^ 
money, nor disavow, discontinue or become nonsuit in any or become 
action to be brought by them for recovery thereof; but shall nonsuit 
and will at all times aid and assist the said C. D., E. F. and To aaaist tnu- 
G. H., their executors, administrators and assigns in getting in, 
recovering and receiving the said hereby assigned effects and 
premises, and particularly in collecting and receiving the 



(d) In general cases these trasts will not fail by the failure of the 
trustee. Per Lord Eldon in EUiean v. EiUeon, 6 Ves. jun. 662. 
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outstanding debts due to his estate, and all such other acti 
and things as shall be necessary or expedient for efiFecting the 
ends, intents and purposes of these presents. And this In- 
denture FURTHER WITNESSETH, that for the considerations 
aforesaid, they the said C» D», £. F. and 6. IL, and also the 
several other creditors of the said A. B,, executing these pre* 
sents for themselves severally and respectively, and for their 
several and respective heirs, executors, administrators, part*- 
ners and assigns do, and each and every of them doth by these 
presents covenant, promise and agree with and to the said 
A. B., his executors and administrators, that in case the said 
A. B., his executors or adminbtrators, do and shall in all 
things well and truly observe, perform, fulfil and keep all 
and every the covenants and agreements hereinbefore con-^ 
tained on his and their parts, to be observed, performed, 
fulfilled and kept ; and particularly in case the said A. B., his 
executors and administrators, shall and do at all times aid 
and assist the said C. D., K F, and O* H., their executors, 
administrators and assigns, in getting in, recovering and receiv«- 
ing the said hereby assigned effects and premises, and especially 
the said hereinbefore assigned outstanding debts due to his 
estate, and execute such other reasonable acts, matters and 
things as shall be required of him by the said C4 D^ K F. and 
6. H., their executors, administrators or assigns, in or about 
the execution of the several trusts aforesaid : Or in case default 
shall be made by the said A. B,, his executors or administra- 
tors, in the payment of the aforesaid conposition of lOs. in 
the pound upon the amount of the several debts due to the 
respective persons parties hereto of the second and third parts, 
by the several instalments at the several times, and in the 
manner hereinbefore appointed for payment, and covenanted 
by the said A. B. to be paid as aforesaid ; and the said A. B., 
his executors or administrators, shall, immediately after such 
de&ult as last mentioned, peaceably and quietly deliver up 
on oath, if required, unto the said C. D«, E. F. and O. H., 
their executors, administrators or assigns, all such parts of hi» 
present estate, debts and effects as shall then remain unsold, 
not got in, undivided or otherwise unapplied to the ends and 
purposes aforesaid, for the use and benefit of the creditors, 
parties hereto of the second and third parts respectively, rate^ 
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%bly and in due proportion ; then and from thenceforth and 
from and also after the full completion of the said trusts, they and full oom- 
the said C. D., E. F. and G. H., and also the said several credi- v^^^otxxu^ 
tors of the said A. B. executing these presents, their respective 
heirs, executors, administrators, partners and assigns, shall and 
will, by such proper and sufficient deeds and instruments in the by deed to re- 
law as shall be necessary for that purpose, remise, release, dis- f^^ ^ ciidms. 
charge and for ever quit claim, as well their and every of 
their debts, as also all and all manner of actions and suits both 
at law and in equity which they the said C.D«, E. F. and G.H., 
and also the said other creditors of the said A. B. executing 
these presents, or any or either of them, now have or hath or 
ever had, or which they or any or either of them, or any or either 
of their heirs, executors, administrators, partners or assigns at 
any time or times hereafter can, shall or may have, claini, 
challenge or demand against the said A. B., his executors or 
administrators, for or by reason or means, or on account of 
any matter, cause or thing whatsoever from the beginning of 
the world to the day of the date of these presents : And this 
INDENTURE FURTHER WITNESSETH, that in consideration of 
the covenants hereinbefore contained by and on the part 
and behalf of the said A. B,, his heirs, executors and ad- 
ministrators, and also of the assignment hereinbefore made, 
they, the said C. D., E. F. and G. H., and the several other 
persons, parties hereto of the third part for themselves 
severally and respectively, and for their several and respective 
heirs, executors, administrators and partnei*s, and not jointly, 
or any one of them, for any other or others of them, 
but each of them for himself, his heirs, executors and admi- 
nistrators, and partners only, do, and each of them doth 
covenant, promise, grant and agree with and to the said A.B^ 
his executors and administrators, in manner following, that is 
to say, that they, the said several persons, parties hereto of 
the second and third parts, and every of them respectively, 
and their respective heirs, executors and administrators, par1> 
ners and assigns shall and will take and receive their said to accept wot- 
several and respective debts so now due and owing to them 
from the said A. B. as aforesaid, by the composition in the 
proportions and at the times in and by these presents cove- 
nanted and agreed upon for the payment thereof; and that, 
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until breach shall be made by the said A. B«, his executors 

or administrators, in the performance of any of the covenants 

and agreements in these presents contained on his and their 

parts, to be paid, observed and performed, or until this deed 

Debtor, until shall Otherwise beccmie null and void, it shall be lawful for 

to*wmonAe ^® ^^ A.B,, his executors or administrators, to carry on, 

trade under conduct and muiagc his said trade and connections and every 

oratro tn»- ^^ them, and sell and diq>ose of all his merchandise and stock 

in trade, and receive^ collect and get in all his debts and 
efiPects, provided the same be so managed and conducted, 
disposed of and collected for the general benefit of the said 
creditors, parties hereto of the second and third parts 
respectively, and of him, the said A. B., his executors and ad- 
ministrators, under the inspection, and subject to the contn^ 
FroTiflo. of the said C. D., E. F, and G. H. {e) : Provided always, and 

it is herdby agreed and declared between and by the said 
If debtor oon- parties to these presents, that in case the said A.B* shall 
rie\o aT****" conceal or withhold from the said creditors, parties hereto of 
amount of— /.» the seoond part, or embezzle any part of his estate^ debts and 

effects and property to the amount or value of L or up- 

coTenant to wards, then and in such case the covenant hereinbefore con- 
relrase to be tained by the said creditors, parties hereto of the second and 

third parts respectively to release the said A.B., shall be abeo- 
Power to ap- lutely void to all intents and purposes whatsoever : Provided 
pwnt new tru»- ^^gQ^ ^nd it is hereby agreed and declared between and by 

the said parties to these presents, that if the said C. D., E.F. 
and G. H., or either of them, or any trustee or trustees to be 
appointed in the stead and place of them, or either of them, 
in pursuance of the power next hereinafter contained for that 
purpose, shall die, or be desirous of being discharged of and 
from, or refuse, decline or become incapable to act in the 
trusts hereby in them respectively reposed, or wish to have one 
or more person or persons joined with them or him in the 
execution of the said trusts before the same shall be fully 
exacted and performed, then, and so often as the same shall 



(e) If the debtor be made a bankrupt after having paid one or more 
instalments^ the creditors may prove for the whole amount of their debts 
remaining due under the commission. Per Lord Hardwicke, Exparte 
Bennet, 2 Atk. 527* 
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happen, it shall and may be lawful to and for the said cre- 
ditors of the said A. B. who are parties hereto of the second 
and third parts respectively, or the majority of them in value, 
by any deed attested by two or more credible witnesses from 
time to time, to appoint any person or persons to supply 
the place of any present or future trustee or trustees so 
dying, or desiring to be discharged from, or refusing, de- 
clining or becoming incapable to act as aforesaid, before the 
aforesaid trusts shall be fully performed; And it is hereby 
declared^ that when and so often as any new trustee or 
trustees shall be appointed as aforesaid, the said trust, estate, 
monies, effects and premises shall be assigned or transferred 
so as that the same shall and may be legally and effectually 
vested in any new and old trustees jointly, or solely in the 
new trustees upon the same trusts as are hereinbefore de- 
clared and expressed of and concerning the said trusts, 
estate, monies, effects and premises respectively, or such of 
them as shall and may be then subsisting and capable of taking 
effect ; and it is hereby declared that every such new trustee 
shall have all the same powers and authorities whatsoever as 
if he had been originally appointed a trustee by these pre- 
sents : Provided also, and it is hereby further declared, Trustees* in- 
that the trustees hereby appointed and to be appointed as ^*®°^"*^®^ 
aforesaid, and each and every of them, and the heirs, exe- 
cutors and administrators of every of them shall be charged 
or chargeable only for such monies as they shall respectively 
actually receive under the trusts hereby in them reposed^ and 
shall not be answerable for the acts, receipts, neglects or de- 
faults of the others or other of them, nor for any loss or 
damage which may happen in the execution of the aforesaid 
trtists, except the same shall happen by or through their own 
respective defaults ; and also, that the said trustees hereby 
appointed and to be appointed, shall and may deduct and re- 
tain out of such monies as shall come to their respective 
hands by virtue of the aforesaid trusts all costs, charges, 
damages and expenses which they or any of them have 
already sustained or expended, or shall hereafter expend, dis- 
burse, be at or be put to in or about the execution of the 
trusts and powers aforesaid, or in relation thereto : Pro- Pnmsoc 
viDED LASTLY, and it is hereby further declared and agreed 

VOL. HI. o 
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by and between all and every of the said parties to these 
Ifailthecredi- presents, that unless all and every the just creditors of the 
ton do not ex- g j^j A. B., whose debts shall amount to the sum of 1 

eoute within — , ' 

deed to be ▼Old. or upwards, shall, within from the date hereof, execute 

these presents, or accede thereto by agreeing to the terms 
therein mentioned by some instrument in writing under his or 
their hand, these presents, and every thing herein contained 
shall ceases determine, and be utterly void to all intents 
and purjposed whatsoever, anything hereinbefore contained to 
the contrary in anywise notwithstanding, {g) In witness, &c. 



{g) Whffte creditors do not execute the deed, there is nothing to pre. 
vent the suing the debtor (^Hamilton v. Houghton, 2 Bli. 186.) ; but 
where creditors have acted under a composition deed^ they wiU be bound 
by it as if they had signed it. (^Ewparte Sadler, 15 Ves. 52.) And 
an agreement for a composition is not in general binding on the creditor, 
unless the debtor strictly performs his part of such agreement ; yet when 
a bond creditor agrees to a composition to be secured by notes, he will 
be restrained, on account of the interest of the dther creditors, from 
issuing execution on his bond for more than the amount of the notes 
unpaid. (See Mackenzie v. Mackenzie, l6 Ves. jun. 372.) And where 
creditors agree to an assignment of all their debtor's goods to trustees, 
to be managed in a certain specified manner for the benefit of all the 
creditors, a creditor who does not consent to a subsequent alteration in 
that disposition of the effects is not thereby remitted to his original right 
against the debtor ; for the debtor cannot be remitted to his original 
situation. (See Cook v. Saunders, 1 B. & A. 46.) At law, an agree- 
ment not under seal for a composition is not binding upon any creditor 
(^Heathcote v. Crookshanks, 2 Term Rep. 24.) ; although it be followed 
up by acceptance (^Fitch v. Sultan, 5 £ast, 230.) ; unless payment is 
guaranteed by some third person, or upon an assignment of the 
debtor's effects in trust, to secure payment of the composition, or upon 
some other sufficient consideration. (Steinman y. Magnus, 11 East, 390.) 
Where a debtor agreed to assign all his estate in trust to pay his debts, 
and afterwards embezzled part of the goods, and some of the creditors, 
who had signed the agreement, therefore took out a commission of bank- 
ruptcy against him, it was held that he was not entitled to any relief 
in equity. (^FuUery. Lance, 7 Vin. Ab. 46l.) If a creditor signs a 
deed of composition, leaving the amount of his debt in blank, he binds 
himself to the extent of all his existing debt. See Harrhy v. WaU, 
2 Star. 195. 
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IV. 

Builder's Trust Deed, for the Benefit of his Creditors. 

Release of Freeholds by a Debtor ^ his Mortgagees and his 
Creditors^ to Trustees (also Creditors) — One of the Trus-- 
tees {a Creditor) to advance Money to complete Buildings^ 
which is to be a first Charge — Mortgagees to postpone 
their Priorities — Declaration as to intended Priorities — 
among Mortgagees and scheduled Creditors — Trustees 
to superintend the Buildings and provide Materials^ make 
Contracts^ employ Workmen — Debtor empowered to re- 
deem upon Payment of all his Debts and Incumbrances 
within a limited Time — In default^ Power of Sale — 
Special Trusts — Powers to raise Money and repurchase 
Annuities^ to grant Leases and other Special Powers and 
Covenants, 

New Form. 

THIS INDENTURE, made the day of , Be^ 

tween a. B. (trustee for sale for C. D., a mortgagee) of the 
first part, C. D. (mortgagee and one of the present trustees) Parties. 
of the second part, E. F. (mortgagee) of the third part, G. H. 
(mortgagee) of the fourth part, J. K. (debtor) of the fifth 
part, L. M. (a creditor, who is to advance money, and also a 
trustee) of the sixth part; The several Persons, whose 
names and seals or the names and seals of whose respective 
firms are subscribed and set at the foot of these presents, 
creditors of the said J. K. of the seventh part; and the said 
L* M., C. D., and N. O. (trustees, nominated and appointed 
for the purposes hereinafter mentioned), of the eighth part: 
Whereas by indentures of lease and release, bearing date 

respectively on or about the and ■ days of , the 

release made between therein described, of the first Recitals. 

part, the said J. K. of the second part, and the said C. D. of Conveyance to 
the fifth part ; It is witnessed, that for the considerations ^^^^^' 

therein mentioned, all were conveyed and assured to Parcels. 

the use of such person and persons, and for such estate and To uses to baf 
estates, interest and interests, either absolute or conditional, ^*'^*'* 

o 2 
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C D. trustee 
to bar doif er. 



Annuity to 
P. Q. 



Demise to 
R. & for 500 
years. 



Annuity to 
T. W. 



and charged or chargeable with such yearly or gross sum or 
sums of money, and for such uses, ends, intents and purposes, 
and either with or without power of revocation, and new ap- 
pointment, and with such other powers, provisoes, conditions, 
limitations or agreements, and in such manner and form, in all 
respects, as the said J. K. at any time or times and from 
time to time during his natural life, by any deed or deeds, 
instrument or instruments in writing, to be by him sealed 
and delivered in the presence of and attested by two or more 
credible witnesses, shall direct, limit or appoint, with re- 
mainder to the use of the said J. K. and his assigns, for and 
during the term of his natural life, with remainder to the use of 
the said C. D. and his assigns, during the life of the said J. K. ; 
In trust, nevertheless, for the said J. K. and his assigns, with 
remainder to the use of the said J. K., his heirs and as- 
signs for ever : And whereas by an indenture of three parts, 

bearing date the day of — , and made between the 

said J. K. of the first part, P. Q. therein described of the 
second part, and R. S. therein described of the third part, 
the said messuages, land, hereditaments and premises, with 
the appurtenances, were, for the considerations, therein 
mentioned, charged with the payment of one annuity or 
rent-charge of h unto the said P. Q., his executors, ad- 
ministrators and assigns, for the term of one hundred years, 
if the said P. Q. should so long live, and to be paid at the 
days and times therein mentioned ; And by the now reciting 
indenture the same premises were demised to the said R. S., 
his executors, administrators or assigns, for the term of five 
hundred years, upon trust for better securing the payment of 
the said annuity, by the ways and means therein set forth, 
and the same annuity is made redeemable upon the terms 
mentioned in the said recited indenture : And whereas by 
indenture, bearing date the day of , and made be- 
tween the said J. K. of the first part, T. W. therein described 
of the second part, and the said R. S. of the third part, the 
said messuages, land, hereditaments and premises, with the 
appurtenances, were, for the considerations therein men- 
tioned, charged with the payment of one annuity or yearly 
rent-charge of /. unto the said T. W., his executors, ad- 
ministrators and assigns, for the term of five hundred years. 
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if the said T. W. should so long live, and to be paid at the 
days and times therein mentioned, and by the now reciting 
indenture the same premises were demised to the said R. S., ^®""-* ^ 
his executors, administrators or assigns, for the term of five yean. 
hundred years, upon trust for better securing the said an- 
nuity, by the ways and means therein set forth, and the same 
annuity is made redeemable upon the terms mentioned in 
the said recited indenture : And whereas by an indenture, Mortgage to 

bearing date the day of—, and made between the 

said J. K. of the one part, and the said E. F. of the other 
part, reciting as or to the effect hereinbefore recited, and 
reciting that since the execution of the said hereinbefore re- 
cited indentures of the and days of , the 

whole of the messuages and buildings formerly standing and 

being upon the said premises had been pulled down, and a Houses pulled 

considerable number of new houses and buildings* erected ho^'JJ^ted. 

and set up on the said land and premises ; And reciting that 

the said J. K. having occasion to borrow at interest the sum 

of /., did apply to the said E. F. to advance and lend 

him the same, which the said E. F. did agree to do upon 
having the said messuages, tenements, erections and buildings, 
lands and hereditaments assigned to him as a security for the 
repajrment thereof; It is witnessed, that for the consider- 
ations therein mentioned, the said J. K. did demise, grant, 
bargain and sell, limit, direct, and appoint unto the said E. F., 
his executors, administrators and assigns, all and every the 
messuages or tenements, erections and buildings therein and 
hereinbefore particularly mentioned and described, to hold 
the same unto the said E. F., his executors, administrators 
and assigns, from the day of the date of the now reciting 
indenture, for and during and unto the full end and term of 
five hundred years, from thence next ensuinir and fully to be Demise to 

* t% • E. P for 500 

complete and ended, subject to a proviso for redemption, on ^^ 
payment by the said J. K., his heirs, executors and admini- 
strators to the said E. F., his executors, administrators and 

assigns of the sum of Z., with interest for the same, after 

the rate at the time and in the manner tlierein mentioned : 
And whereas by a certain other indenture indorsed on the 

said last recited indenture and bearing date the day of 

, and made between the said E. F. of the one part and 

o 3 
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the said G. H. of the other part; It is witnessed, that for 
E. F. assigns the Considerations therein mentioned, the said E. F. did 
deb^aadM^* grant, bargain, sell and assign unto the said G. H., his exe- 
curity to G. H. cutors, administrators and assigns, the said mortgage debt cf 

/., To HOLD unto the said G. H., his heirs, administrators 

and assigns, for the residue of the said term of five hundred 
years absolutely, but subject to such condition for redemption 
as aforesaid; And whereas the said principal sum of /., 
with some arrear of interest thereon doth still remain due 
and owing to the said G. H. upon the said above recited 
Conveyance to security : And WHEREAS by indentures of lease and release, 

gecure — ii^o bearing date on or about the ■ and days of , the 

C. D. release made between the said J. K. of the first part, the said 

C. D. of the second part, and the said A. B. of the third part; 
It is witnessed, that for the considerations therein mentioned, 
the said J. K. did grant, bargain, sell and release, direct, 
limit and appoint unto the said A. B., his heirs and assigns 
for ever. All and every the messuages, lands, hereditaments 
and premises hereinbefore, and in the above recited in- 
dentures mentioned and described, to hold the same unto and 
to the use of the said A. B., his heirs and assigns, subject to 
the annuities hereinbefore mentioned, in trust for the said 
C. D., his heirs and assigns, until default should be made in 

the payment of a sum of L therein mentioned to have 

been advanced and lent by the said C. D. to the said J. K., 
together with lawful interest for the same, in die manner 
therein mentioned; And upon further trust, in case the said 

sum of 1, or the interest, should be unsatisfied or unpaid, 

at the times therein mentioned, that then the said A. B* 
With power to might without the consent of the said J. K., his heirs or 

assigns, sell and dispose of, either by private contract or 
by public auction, or convey by way of mortgage, all and 
singular the said messuages, lands, hereditaments and pre- 
mises for such price or prices, or sum or sums of money, as 
should appear to be reasonable and sufficient for the same, 
and should out of the money so raised pay himself and 
themselves all such charges and expenses as he or tliey 
might be put unto in consequence of such sale or mortgage, 
and should afterwards pay to the said C. D., his executors, 
administrators and assigns, the said sum of /., and all 
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interest and arrears of interest, or so much of the same re- 
spectively as should be then due and owing; And upon 
further trust that the said A. B., his heirs and assigns, should 
pay the overplus of monies, if any, unto the said J. K., or unto 
such person or persons as he or they shall appoint : And 

WHEREAS the said principal sum last mejptioned of L 

was not paid to the said C. D. at the tim^ in the said in- 
dentures of lease and release last mentioned appointed for 
payment thereof, but the same together with some interest 
thereon still remains due and owing on the said security: 
And whereas the said J. K. is indebted to the said L. M. in Debt to L. M. 

the principal sum of /., and he is also indebted to the ^^'^^'^ 

several other persons, parties hereto of the seventh part, in 
theseveral sums of money set opposite to their respective names 
or the names of their respective firms in the schedule here- 
unto annexed, and the said J. K. having erected and built 
divers messuages, tenements, or dwelling-houses, and having Debtor built 
beirun to erect and build divers other messuaires, tenements, ^®"»»» •"^ 

^ ^ o ' ' commenced 

or dwelling-houses, on divers parts of the ground and pre- others, 
mises hereinbefore mentioned and described, and intending 
to erect and build — — other messuages, tenements, or 
dwelling-houses of the same size, dimensions, and qualities 
as those already built, and being unable for want of ready Unable, for 
money to complete and perfect the same, he hath applied JJ^^'com^letT^' 
to the said L. M. to supply materials at ready money them; applied 
prices; and to lay out and expend such further sum or sums ^^ ^^ 
of money, as shall be sufficient for the purpose of finishing 
and making fit for habitation such several messuages or tene- 
ments, so now erecting and building as aforesaid, and so in- 
tended to be erected and built; but sp as such sum or sums and to advance 
of money so to be advanced, shall not exceed in value the "" 

sum of L9 which he has agreed to do; and in order to 

secure the repayment as well of the value of suc^ materials, 
and of such further sum or. sums of money so to be expended, j>^ ^^^^ ^^ 
not exceeding the said sum of — /., together with lawful payment 
interest thereon, from the time or respective times of the ad- .i^'^ 'l^m/s 

vancement thereof, as of the said principal sum of /. debt; 

already advanced by and due and owing to the said L. M. ; 

and also the said sum of L so due and owing to the said also mortgage 

G. H. as aforesaid, and also the said sum of /. ^o ducj from c. d., and ' 

o 4 
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debts of 

scheduled 

creditors. 

Debtor to 
conyey to 
trustees. 



Inducement to 
L.M. 



Priorities of 
incumbrances. 

Advances of 
L. M. to be a 
first charge* 
subject to 
wmuities. 

C. D. second 
charge. 

Debt due to 
L. M. third 
charge. 

G. H. third 
charge. 



Scheduled 
creditors last 
charge. 



Scheduled 
creditorsi all 
the creditors 
of J. K. 

Witoesseth. 



him to the said C. D., as well as the several sums of money 
due to the said several creditors, parties hereto of the seventh 
part, he the said J. K. hath agreed to convey the mes- 
suages or tenements, lands, hereditaments, and premises, 
together with all the newly erected messuages or tenements 
thereon, erected and intended to be erected, unto and to 
the use of the said L. M., C. D. and N. O., their heirs and 
assigns, upon the trusts, and for the intents and purposes 
hereinafter contained : And whebeas in order to induce the 
said L. M. to advance the value of such materials, and such 
further sum or sums of money as aforesaid, it hath been pro- 
posed and agreed between and by the said parties hereto, 

that subject to the said annuities of L and i so 

charged on the said premises, by the said several indentures 
of the day of , and the day of -, as afore- 
said, the said several advances were so agreed to be made as 
aforesaid, and the said several debts and sums of money so 
already charged on the said premises, shall stand in and shall 
be paid according to the priorities hereinafter mentioned, 
(that is to say) the value of the said materials so to be pro-, 
vided, and the monies to be advanced and expended by 
the said L. M., to an amount not exceeding altogetlier the 

said sum of /., together with lawful interest thereon, shall 

be the first charge on the said premises, and the said sum of 
t so due and owing to the said C. D., together with the 
interest due and to grow due thereon, shall be the next charge 
thereon ; and the said sum of h so due and owing to the 

said L. M. as aforesaid, together with lawful interest for the 
same, shall be the next charge thereon ; and then the said sum 
of I, so due and owing to the said G. H., and the interest 
due and to grow due for the same shall be the next charge 
thereon; and that the several sums of money due to the 
several creditors, parties hereto of the seventh part, shall be 
the last charge thereon; and for the purpose of giving effect 
to the several agreements aforesaid, the several parties hereto 
have agreed to join in executing the conveyance, release, 
surrender, and assignment hereinafter contained: And 
WHEREAS the schedule hereunder written, comprises the 
whole of the creditors of him the said J. K. Now this in- 
denture WITNESSETH, that in pursuance of the said agree- 
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ment, and in consideration of the said principal sums of L, Coniiderationi. 
and the interest thereof so due to the said C. D.^ and also of 
the said principal sum of L so due to the said L. M., 

and also of the said sum of L and the interest thereof, so 
due to the said G. H., and also of the several sums of money 
due to the several creditors, parties hereto of the seventh part, 
and also in consideration of the value of all such materials to 
be furnished, and of all such further sum or sums of money 
so to be advanced, laid out and expended by the said L. M. 
in order to complete and finish such newly erected messuages 
as aforesaid, by the said L. M., and the said several messuages 
or tenements intended to be erected as aforesaid, so as such 
value and further advances shall not exceed the sum of L, 
and for securing the repayment of such several sum and sums 
of money respectively, with interest thereon, after the rate at 
the times and in the manner hereinafter mentioned; and 
also in consideration of the sum of lOs. of lawful current 
money of England, paid by the said L. M., C. D. and N. O., 
to the said A. B., E. F., G. H. and J. K., at or before the 
sealing and delivering of these presents, the receipt whereof 
is hereby respectively acknowledged, he the said A. B. (at 
the request and by the direction and appointment of the 
said C. D. and J. K., and at the nomination and appointment 
of the said L. M., E. F., G. H., and of the several creditors, 
parties hereto of the seventh part, testified by their severally 
being parties to and sealing and delivering of these presents,) Conveyance to 
HATH bargained, sold, aliened, and released, and by these pre- *""*®^ 
sents DOTH bargain, sell, alien, and release, and the said E. F. 
HATH released and conveyed, and by these presents doth release 
and convey; And the said G. H. hath assigned, surrendered, 
and yielded up, and by these presents doth assign, surrender, 
and yield up, and the said J. K. (at the like request, nomina- 
tion and appointment of the said L. M., C. D., E. F., G. H., 
and the several creditors parties hereto of the seventh part 
and testified as aforesaid) hath directed, limited, and appoint- 
ed, granted, bargained, sold, aliened, released, ratified, and 
confirmed, and by these presents doth (in pursuance of the 
powers and authorities so vested in him, in and by the said 

above recited indenture of release of the day of , 

and of all other powers and authorities whatsoever, him in 
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anywise enabling in this behalf, and in exarcise and execution 
thereof, by this his deed or instrument in writing, by him 
sealed and delivered in the presence of the two oredible per- 
sons, whose names are intended to be hereon indorsed as wit- 
nesses, attesting the due execution hereof, hy him the said 
J. K.) direct, limit, appoint, grant, bai^ain, sell, alien, release, 
ratify, and confirm, unto the said I4. AL, C. D. and N. O., 
(in their actual possession now being by virtue of a bargain 
and sale to them thereof made by the said A. B. and J. K. 
for 5<. consideration, by indenture bearing date the day next 
before the day of the date of these presents, for the term of 
one whole year, commencing from the day next before the 
day of the date of the same indenture of bargain and sale, 
and by force of the statute made for transferring of uses into 
possession,) and to their heirs and assigns (a). All and singu- 
lar the messuages or tenements, lands, hereditaments, and pre- 
mises hereinbefore, and in the above recited indentures of the 

— and J more particularly mentioned and described, 

together with the several messuages or tenements, erections 
and buildings, which have since been erected and built there- 
on, or any part thereof, with the appurtenances thereunto 
belonging, and all and singular houses, outhouses, offices, 
edifices, erections, cellars, sollars, chambers, rooms, lights, 
easements, yards, ways, paths, passages, waters, watercourses, 
profits, privil^es, advantages, commodities, hereditaments, 
and appurtenances whatsoever, to the said messuages or tene- 
ments, lands, hereditaments, and premises, or to any part 
thereof belonging or appertaining ; and the reversion and re- 
versions, remainder and remainders, yearly and other rents, 
issues and profits thereof, and of eveiy part and parcel there- 
of; And all the estate, right, title, interest, use, trust, inhe- 
ritance, term of years yet to come and unexpired, property, 
claim and demand whatsoever, as well at law as in equity, and 
in possession, reversion, remainder, expectancy, or otherwise 
howsoever, of them the said A. B., C, D., E. F., G. H., and 
J. K., and of every of them, of, in, to, or out of the said here- 



(a) Such a conveyance does not constitute a mortgage. Watson v, 
Waltham, 4 Nev. & Man. 
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ditaments and premises, or any part thereof; To have and 
TO HOLD the said messuages or tenements, lands, heredita- Habendum, 
ments, and all and singular other the premises hereinbefore 
mentioned and described, and hereby limited, appointed, 
granted, and released, or intended so to be, with their and 
every of their appurtenances, unto the said L. M., C. D. and 
N. O., their heirs and assigns, to the use of the said L. M«, Trustees in fee. 
C. D. and N. O., their heirs and assigns for ever; Upon the 
TRUSTS, and for the intents and purposes, and subject to the 
powers, provisoes, declarations, and agreements hereinafter 
expressed and contained concerning the same^ (that is to say,) 
UPON TRUST (i), that they the said L. M., CD. and N. O., and Upon trust 
the survivors and survivor of them, his executors or administra^ 
torsy do and shall from time to time superintend the erecting xo superintend 
and building, and finishing of all and every the messuages buildings, &e. 
or tenements, and dwelling-houses, which have already, pre- 
vious to the sealing and delivering of these presents, been 
begun to be erected and built, and which shall or may here- 
after be erected and built upon the said ground and heredita- 
ments, or any part or parts thereof: And also of all such 
roads, paths, and drains, as shall be necessary for completing 



(h) A Trust may be defined as a confidence reposed in some other not 
issuing out of the land, but aa a thing collateral, annexed in privity to the 
estate of the land, and so the person touching the land, for which cestui 
que use has no remedy but in Chancery. (Co. Litt. 272, 6. Uoyd v. 
Spittett, 9, Atk. 150.) 

A trust, being .therefore a matter of personal confidence, cannot be 
delegated. See Adams v. Clifton, 1 Russ. S97* ; Hardwick v. Myndy 

1 Anst. 109*> 3 Swanst 79* ^> a.; Alexander v. Alexander, 2 Ves. 
643. ; Attorney General v. Soott, 1 Id. 413 — 417. ; Crewe v. Dicken, 
4 Ves. jun. 97. If, therefore, the trustee confide the application of the 
trust-fund to his attorney (see Chambers v. Minchin, 7 Ves. jun. 19^.), 
or to his co-trustee or co-executor (see Zxingford v. Gascoyyney 1 1 Ves. 
jun. 333. ; Harrison v. Graham, cited 1 P. Wms. 241. n. g, ; Davis 
V. Spurling, 1 Russ. & Myl. 66,; Marriott y. Kinnersley, Taml.4i70.; 
ChurchiU Y. Hobson, 1 P. Wms. 241.; Drake v. Martyn, 2 Legal 
Guide, 122.), and, d, fortiori, if to a stranger (see Kilbse v. Sneyd, 

2 Moll. 199.; Kemp v. Brown, 2 Legal Guide, 135.), he will be per- 
sonally responsible for any loss that may be the result ; but trustees 
may justify their administration of the trust-fund by the instrumentality 
of others, when there exists a moral necessity for it, according to the 
common usage of mankind. See ea parte Bekhier^ Amhl. 218. 
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the same within the time or space of — calendar months 

next ensuing the date of these presents, in pursuance of the 

covenant hereinafter contained for that purpose, on the part 

of the said L. M.; And also upon trust, that they the said 

L. M., C. D., and N. O., and the survivors and survivor of them, 

his executors or administrators, do and shall for that purpose 

To make eon- as they or he shall think fit, enter into all such contracts, 

^''^'te'work. *°^ employ such workmen, and order all such materials 

men, and order not exceeding in value the sum of — Z. of and from the 

L?m!*^ ^™ ^'^ ^* ^* ^^^ UPON FURTHER TRUST, that if the said 

J* K., his heirs, executors, or administrators, shall within 

If debtor ihaU the space or term of calendar months next, after the 

pay aU his gj^jj buildiuffs shall have been completely finished and fit 

ereditorawithm - - ... ° , , , , i j . i n i i_ 

— months after for habitation, and the roads, paths and drams shall also nave 
^"m^lcSl- "^^^ completed, well and truly pay, or cause to be paid unto 
and also pay the said L. M., his heirs, executors or administrators, as well 
L. M. ; ^^ value of such materials so to be furnished by him, and all 

and every such further sum and sums of money as shall or 
may hereafter be advanced, laid out and expended by him 
in carrying into effect the several matters and things as 

aforesaid, not exceeding in the whole the sum of /., 

together with interest for the same at and after the rate of 
5Z. per centum per annum, from the time or respective times 
of the furnishing advancements or expending thereof, as also 

the said principal sum of h already due and owing to 

him as aforesaid, together with lawful interest thereon as 
aforesaid, to be computed from the day of the date of these 
presents ; and also do and shall in like manner, within the 

said term or space of calendar months next after the 

said buildings shall have been completely finished fit for 
habitation, and the roads, paths and drains shall have been 
also completed, pay to the said C. D., his executors, admini- 
strators or assigns, the said principal sum of L due and 
owing to him as aforesaid, together with all interest due and 
to grow due thereon at and after the rate aforesaid, and also 

do and shall, within the said space of calendar months 

next after the same buildings shall have been finished as 
aforesaid, pay unto the said G. H., his executors, administrators 
and assigns, the said sum of — /., together with all interest 
due and to grow due thereon at and after the rate aforesaid, 
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and do and shall, in like manner, ivithin the said term or space 
last aforesaid, pay unto all and every of the said several cre- 
ditors, parties hereto of the seventh part, the several sum and 
sums of money set opposite to their respective names in the 
schedule hereunder written, together with such lawful inter- 
est thereon as aforesaid, to commence and be computed from 
the day of the date hereof, together also with all and every 
cost, charges and expenses of preparing and executing these togeUier with 
presents, or preparatory or subsequent thereto, or of carrying pen»e«of2e 
these presents, and the trusts thereof, into complete effect, ^'ust. 
then and in such cases from and immediately after all such 
payments shall be made as aforesaid, the said L. M., C. D., 
and N. O., and their heirs, shall stand seised and possessed of 
all and every the hereditaments and premises as aforesaid in 
trust for the said J. K., his heirs and assigns, and to convey Then in tnut 
and dispose of the same as he or they shall direct or appoint; ^^ '* 
But in case the said several sum and sums of money afore- 
said, or any part thereof, shall, at the end of calendar In cbm of de- 
months next ensuing the date hereof, remain unpaid or monthju "*"" 
unsatisfied, and shall not be paid within ten days then next 
ensuing. Then upon trust that they the said L. M ., C. D., 
and N. O,, or the survivor of them, or his executors^ adminis- 
iratarsj or assigns (c), do and shall at any time, after the expir- 



(e) This is a New Form of Limitation^ and is considered by the 
author as one of great simplicity^ and well calculated to effect the inten. 
tions of the parties to such a trusty without involving them in any diffi- 
culties. The legal fee is vested (or supposed to be^ with the aid of the 
incumbrancers^ who must convey that fee to the trustees^ without any 
further concurrence of the mortgagor) in the trustees, their heirs and 
assigns; and the powers are to be executed by the trustees, or the sur- 
vivor of them, his exeeutors, administrators, or assigns. Since the case 
of Bradford v. BdfiM (2 Sim. 264.), it has become of importance that 
the limitation should be to the assigns of the donee of the power. See 
also Townsend v. Wiison, 1 Bam. & Aid. 608. 

It is said that a power of sale to a mortgagee, his eaeeutors or 
administrators^ or his or their appointees or assigns, is objectionable, as 
tending to a perpetuity ; and various new forms have been suggested to 
meet such a difficulty. 

The only serious difficulty that has yet appeared is in the case of an 
infant heir, which is now remedied. See post, p. 208. 

Sir Edward Sdodbn, in bis Treatise on Powers (voL ii. p. 494. ed.6.) 
says, as to the validity of powers of sale and exchange not restrained 
to lives in being, and twenty-one years afterwards, the general practice 
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ation of the said ten days, and within the space qf yearsj 

to be computed from the day of the date of these preseTUs (cf), 
without the necessity of any consent or concurrence of 
the said J. K«, his heirs or assigns (a), by public sale or 



had been not to confine them, and that half the titles in the kingdom 
depended on the validity of such powers. That \f the power were 
within the line qf perpetuities, the line could always be drawn^ and 
there appeared to be no reason why it should be deemed void in its 
creation. Such powers appeared to be valid on the same ground that 
a shifting use may be limited to take effect at any period^ however 
remote^ where the estate is regularly limited in tail, because the tenant 
in tail may destroy the shifting use by a common recovery ; yet there 
the estate of a tenant in tail not having suffered a recovery may be de- 
feated altogether, whereas under the exercise of a power of sale and 
exchange, there is merely a change qf title and not a destruction of tn- 
terest. In point of fact such a power enables the alienation of property 
without affecting the interest of the person beneficially entitled to the 
property ; and that in the case of Boyce v. Manning (2 Crompt & 
Jew. 834.) it was determined that such a power is valid^ Upon 
the observation made by Sir Edward, that the power of sale did not 
tie up property, but enabled the alienation of it, Bayley B. observed 
(2 Crompt. & Jew. dS9.) that it enabled the trustees to seU ; but the 
owner in fee, who would otherwise be aUle to sell, was incapacitated* 
But of course this applies only to the reversioner or remainderman ; 
and his power of alienation is not fettered, although the subject of his 
transfer is still liable to the conditions in the settlement (or instrument 
creating the trust). Sir Edward proceeds to say that the same de- 
cision has been made in several other cases where the power was general 
and unrestricted ; but in all of them the sale was actually made in the 
lifetime of the tenants for life, who were in esse at tlie date of the 
settlements. (See BiddJLs v. Perkins, 4 Sim. 136.; Powis v* Capron, 
Waring v. Caoentry, lb. 138. 140. n.) The general point is set at rest ; 
but it may still be a question during what period the power is .capable 
of being exercised. That the power, although unUmited as to time, 
iB good for the lives of parties living at the date of its creation ; and it 
may be now that the power might be held further to exist for twenty- 
one years from the death of the survivor of the lives. See also an<^. 
Vol. II. p. 304., by Mr, Bone. 

(d) This does not imply an immediate sale. The trustees will be 
allowed a reasonable time. See Buxton v. Buxton, 1 Myl. & Gr. 80. ; 
Garrett v. Noble, 6 Sim. 504. 

(e) This clause must be considered as a contract for the exclusive 
benefit of the mortgagee, and not as imposing the necessity of pro- 
curing the mortgagor's concurrence. {Corder v. Morgan, 18 Ves. jun. 
347.^ per Sir W. Grant.) But trustees for sale and payment of debts 
are bound at any time to answer inquiries by the author of the trust or 
the persons claiming under him, as to what estates have been sold, and 
what debts have been paid. Clarke v. Earl of Ormonde, Jac. 120., per 
Lord Eldon. 
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auction, or private contract, to make sale {f) of and absolutely Power of sale, 

without con- 

' — "^ -——_-— ■ sent of debtor. 

(/) It W88 8&id by Lord Chief Justiob Wilmot^ that powers are 
never imperatiye ; they leave the act to be done at the will of the party 
to whom they are given. Trusts are always imperative^ and are obli- 
gatory upon the conscience of the party intrusted. A power of sale, 
with a trust for the application of the produce, is imperative. Such a 
p6Wer is in the nature of a trust ; the trust and power is blended. As 
to the power of sale, see anU, Vol. II. p. 219, 220., n. by Mr.Bone, 
Without referring to the old authorities (see Croft v. Poweil, Com. 
603. ; Rm v. The Inhabitants of Edington, 1 £ast, 288.), the practice 
of all the courts, at the present day, has completely estaUished the va« 
lidity of these powers. (See Clay v. Sharps, 18 Ves. 846., Sugd. Yen. 
& Pur. Append. 14.; Corder v. Morgan, 18Ves. jun. 844.) In the 
latter case the Defendant was the purchaser, who insisted that the Plain- 
tiff (the mortgagee) was bound to procure the concurrence of the mort- 
gagor and his assignees to the conveyance. The Master of the Rolls 
said, that the clause in the mortgage deed, empowering the Plaintiff to 
sell, whereby the mortgagor undertook to join in the conveyance, was a 
mere contract between the mortgagor and mortgagee, to the benefit of 
which the Defendant, as a purchaser, was not entitled ; and there wia 
nothing in the nature of a contract between the Plaintiff and his mort- 
gagor, which prevented the latter giving, and the former exercising, 
such a power of sale ; and decreed a specific performance. It may, 
therefore, be considered well settled, that the concurrence of the mort- 
gagor in any sale made by a mortgagee, clothed vrith such a power^ 
cannot be required by a purchaser. 

A Trust for sale was considered by Mr. Feam to be ministerial, for Power lale. 
the price is not arbitrary, or at the trustee's discretion, but to be the 
best that can be gotten for the estate, which is a fact to be ascertained 
independently of any discretion in the trustee. (F. P. W. 31 S.) A 
Trust to sell for the payment of debts is a Special Trust, (as distin- 
guished from a Simple Trust, which corresponds with the ancient use, 
or where property is simply vested in one person upon trust for another, 
and the nature of the trust, not being qiudified by the settlor, is lefk to 
the construction of law ; the trustee, in such case, being a mere paa- 
sive depositary,) where the trustee is bound to exert himself, so to uk 
his best exertions, not only to dispose of the trust property, but to do so 
to the best advantage, and obtain the best price that can be had for the 
benefit of the creditors. Uses, by the statute 27 Hen. 8. c. 10., became 
merged in the legal estate ; but sp^al trusts and trusts of chattels aie 
not within the act; — the former, because the use as well as the legal 
interest was in the trustee ; the latter, because the termor is said to 
be possessed, and not seised. Lord Hardwioke describes irUerests in 
land as being of three kinds ; viz. — let, the estate in the land itself^ 
the ancient common law fee ; 2dly, the use, which was originally a 
creature of equity, but since the Statute of Uses it drew the estate in 
the land to it, so that they were joined and made one legal estate ; and 
3dly, the trust, of which die common law takes no notice, but which 
carries the beneficial interest and profits in a court of equity, and is still 
a creature of that court, as the use was before the statute. {WiUett v« 
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dispose, either entirely and together, or in parcels, of all and 



Old Iftw upon 
Escheats and 

FORFKITURBS, 

where trustee 
died without an 
heir, controlled 
by 4 & 5 W. 4. 
c. 2S. 



Sandford,Vfe%.'\SQ,l C(irytony,Helyar;^Co%,S4A.) Lobd Mansfield 
said that truiU were not on a true foundation, till Lord Nottinoham 
(who, from the sound and comprehensive principles upon which he ad- 
ministered trusts, has been called the father of equity) held the great 
seal ; but by steadily pursuing from plain principles trusts in all their 
consequences, and by some assistance from the legislature, a noble, ra- 
tional, and uniform system of law has been raised ; so that trusts are 
now made to answer the exigencies of families and all purposes without 
producing one inconvenience, fraud, or private mischief, which the sta- 
tute of Hen. 8. meant to avoid. A use or trust, his lordship observed, 
was theretofore understood to be merely as an agreement by which the 
trustee, and all claiming from him in privity, were personally liable to 
the cestui que use, and all claiming under him in like privity ; nobody 
in the post was entitled under or bound by the agreement ; but now the 
trust in this court is the same as the land, and the trustee is considered 
merely as an instrument of conveyance. (See Burgess v. Wheats, 1 W. 
Blackst. 128., 1 Eden. 223. 226.) In that case Lorb Nobthinoton 
said, " This court has considered trusts as between the trustee, cestui que 
trust, and those claiming under them, as imitating the possession ; but it 
would be a boilder stride, and, in my opinion, a dangerous conclusion, to 
say therefore this court has considered the creation and instrument of 
trust as a mere nullity, and the estate is in all respects the same as if it 
BtiU continued in the seisin of the creator of the trust, or the person en- 
titled to it For my own part, I know no instance where this court has 
permitted the creation of the trust to affect the right of a third person." 
(Id. 250, 251.) Under the law as it stood before the passing of the 
statute 4 & 5 W, 4. c. 23. (1834), intituled ''An Act for the Amend- 
ment of the Law relative to the Escheat or Forfeiture of Real or 
Personal Property holden in Trust," if a trustee of the legal estate in the 
fee died without an heir, the land was escheated (exciditf fell away) to 
the lord, who, being in title paramount, was not bound by the trust ; so 
where a mortgagee of the legal fee died without an heir, the mortgagor 
lost his estate, unless restored by the performance of the condition if no 
breach had been made in it ; so where a trustee or mortgagee had been 
attainted. 

Now, by statute 11 Geo. 4. & 1 W. 4. c. 60. s. 8., where any person 
seised of any land upon any trust shall be out of the jurisdiction of or 
not amenable to the process of the Court of Chancery ; or it shall be 
uncertain, where there were several trustees, which of them was the sur- 
vivor ; or it shall be uncertain whether the trustee last known to have 
been seised be living or dead^ or, if known to be dead, it shall not be 
known who is his heir ; or if any trustee seised as aforesaid, or the heir 
of any such trustee^ shall neglect or refuse to convey such land for the 
space of twenty-eight days next after a proper deed for making such 
conveyance shall have been tendered for his execution by, or by an 
agent duly authorised by, any person entitled to require the same ; — the 
Court of Chancery is empowered to direct any person in the place of the 
trustee or heir to convey such land to such person and in such manner 
as the Court shall think proper^ and every such conveyance is to be at 
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singular the said several messuages, lands, hereditaments and 
premises hereinbefore mentioned and described, with their 



efiectnal as if the trustee so seised^ or his heir^ had made and executed 
the same ; and in ex parte Foley, 8 Sim. SQ5., where a person had heen 
ordered to convey in the place of a refusing trustee^ it was held not to 
be necessary that he should execute a new deed that should recite the 
order^ but that such person might execute the deed tendered to the 
trustee, and that the attestation should express that such person had 
executed it in the pkce of the trustee, in pursuance of the order. 

By section 6. of the same statute, where any person seised or possessed Interpretation 
of any land upon any trust, or by way of mortgage, shall be under ^^ ^^ Edward , 
the age of twenty .one years, such infant, by direction of the Court of ^ tee' Acl 
Chancery, may convey die same to such person and in such manner aa 
the Court shall think proper. In ex parte Stanley, 5 Sim. 320., which 
was a case where a mortgagee in fee died intestate, and the heir.at-law 
was not to be found, — ^upon a petition under the act, the Viob-Chak- 
OELLOR said, that, by contrasting the 6th and 8th sections with each 
other, it clearly appeared that the legislature did not intend that the act 
should apply to cases like this, and consequently that he should make no 
order upon the petition. So in the matter of Ooddard, 1 MyL & Keen, S5. 
Sib John Leaoh M. R. held the same construction, obeerving, that 
such an order cotdd be made where the heir of a trustee was not known ; 
but in that case, Goddard, the mortgagee, whose heir was not known, was 
not a trustee. So, again, in ex parte Payne, 6 Sim. 645., the Viob- 
Chancellob said, in the 6th and 7th and some of the other sections, 
the words trust and mortgage are both used, but the word mortgage is 
not found in the 8th section. It is clear, therefore, on the face of the 
act, that the legislature meant to make a marked distinction between a 
trustee and a mortgagee. By the 1 8 th section it is declared that the 
provisions of the act shall extend to cases of constructive trust : but I 
apprehend that that section was not meant to extend the provisions of 
the act to any case of trust to which the 8th section was intended not to 
apply ; and as the 8th section was not intended to apply to the case of a 
mortgage, the 18th section does not make it have that application. 
Mr, Jemmett, in his 2d edition of Sir Edward Sugden's Acts, makes 
this observation on the reporter's note to the case in re Goddard; — *' The 
reporter, in a note to the above decision, adds, ' the case in question 
seems to be casus omissus in the act' But this is not so; the case of a 
mortgagee was intentionally distinguished in this respect firom that of a 
mere trustee by the framer of the act, and was purposely omitted from 
the operation of this section through fear of the mischiefs that might 
occur through too hastily disposing of the interest of mortgagees, under 
the idea of their being merely trustees ;" and the Lord Chanokllor 
(then M. R.) in the matter of Dearden, 3 Myl. & Kee. 508. observed, that 
the heir at law of i^ mortgagee is constructively a trustee for the personal 
representative of the mortgagee, or for the person entitled to receive the 
mortgage money before the money is paid, and for the owner of the 
equity of redemption after it is paid, and that, as to wheAer the 8th 
section applied to such a trustee, his lordship's opinion was that this 
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appurtenances as aforesaid, or of a sufficient part thereof, and 



Re mhon. 
Doubtful 
decisioD. 



section taken by itself relates only to positive or naked trustees, because 
the cases of constructive trustees are provided for by sections l6. and 18.> 
which would have been useless if constructive trusts had been within 
the 8 th section. 

But the act for the amendment of the law relative to the escheat or 
forfeiture of real or personal property holden in trust (before', noticed) 
having come into operation, sec 2. provided, that i where any person 
seised of any land, upon any trust or by way of mortgage, dies without 
an heir, the Court of Chancery might appoint a person to convey, which, 
placed in Juata-position with sec. 8. of the 1 1 Geo. 4. and 1 W. 4. c. 60., 
created considerable difficulty as to what was the course to be adopted, 
the one being in the negative the other in the affirmative ; and in ex 
parte Whitton, 1 Keen, ^78., the Vioe Chancbllos strained the con* 
struction of the two statutes to meet the inconvenience. Afterwards, 
Lord Langdale, to remove the difficidty, obtained the statute 1 & 2 
Vict, c, 69«) being an act to remove doubts respecting conveyances of 
estates vested in heirs and devisees of mortgagees, by which it is provided, 
that when any person seised of any land by way of mortgage diall have 
died without having been in possession or in receipt of the rents, and the 
money due on the mortgage shall have been or ^lall be paid to his ex- 
ecutor or administrator, and the devisee or heir, or other real represent- 
ative of such mortgagee, shall be out of the jurisdiction or not amenable 
to the process of the Court of Chancery, or it shall be uncertain, where 
there are several devisees or representatives, who are joint tenants, which 
of them was the survivor, or it shall be uncertain whether any such 
devisee or heir or representative be living or dead, or, if known to be 
dead, it shall not be known who was his heir, or when such mortgagee 
or any such devisee or heir or representative shall have died without an 
heir, or if any such devisee or heir or representative shall neglect or re- 
fuse to convey such^ land for twenty-eight days after a proper deed for 
making such conveyance shall have been tendered for his execution, by, 
or by an agent duly authorised by, any person entitled to require the 
same, the Court of Chancery is empowered to direct any person in the 
place of the devisee, heir or representative (whether such devisee, heir or 
representative shall or shall not have a beneficial interest in the money 
pidd to the executor or administrator) to convey the land in the manner 
directed by the 1 1 G. 4. & 1 W. 4. c. 60., in the place of a trustee or 
the heir of a trustee; and it is, by sec. 3.,^ expressly provided, that the 
last mentioned statute, and the 4 & 5 W. 4. c. 23., or either of them, 
shall not be construed to extend to any case of any person dying seised 
of any land by way of mortgage other than such as is thereby expressly 
provided for. 

Subsequently, in ^t^fon's case and Garthome*B case (8 Sim. 392.), 
a question arose as to the construction of the third section of the 1 & 
2 Vict, c 69* ; and the Vice Chanoellob observed that the statutes 
1 W. 4. c 60., and 4>8c 5 W, 4. c. 23., so far as related to mortgagees 
and their heirs, seemed to have been repealed by the 1 & 2 Vict. c. 69* 
8. 3., but that he did not think it was intended to have that effect, and 
theri^e h9 vould consult the Mastsb ov m RouiS on the suliject ; 
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the inheritance thereof in fee simple, and either subject or 



and, after consulting him^ obserred^ that " his lordship had informed 
him that that section was not intended to repeal any part of the two 
former acts, but that those acts are to be construed just as before^ and 
that the first mentioned act is intended to apply to those cases only 
where it is expressly provided for. It was never meant, therefore, that 
such a construction should be put upon it as would prevent the former 
acts from applying to the infant heir of a mortgagee. The two former 
acts being remedial acts, I have always thought that it would have been 
better originally to have construed them liberally, rather than encumber 
them with explanatory and additional enactments ; and, when the pre- 
sent difficulty was suggested to me, it appeared to me unreasonable that 
an act, that was meant to provide for cases which it was supposed the 
former acts omitted to provide for, should receive a construction nar- 
rowing, instead of extending, their operation. In Qarthome% case, 
therefore, / make the order. The case of Wilson was this : It was 
uncertain whether the person who was mortgagee had left an heir ; and 
Lord Lanodale thinks that, though it is not within the 1 & 2 Vict* 
c. 69*, yet it is within the 1 W. 4. c. 60., and therefore /moto the order 
in that case also." 

If the statute 11 G. 4. and 1 W, 4. c. 60. does not apply to rnort^ 
gageeSf then the order made in Wilson's case, it is conceived, cannot be 
supported. If it does apply to mortgagees as well as trustees (and 
surely the act must be taken to speak for itself, without any explanation 
of intention by the framer being admitted), there are no expressions in 
the act that can by possibility be made applicable to the contingency of 
its being unknown whether the mortgagee left an heir or not. 

The case of Merry (1 Myl. & K. 677*) also deserves attention, as the Re Merry, 
decision there given by Sia John Leaoh M. R., subsequently confirmed Doubtful 
by Lord Brougham C, is not looked upon as a sound construction of the decision, 
act. The Master of the Rolls said, that the statute (sec 8.) can only 
be intended to apply to a cestui que trust, who is named in the instru.. 
roent upon which his title depends, or to a person who claims directly' 
under a cestui que trust, so named as real or personal representative or 
as assignee. If the 12Ui section of the statute had been noticed, it is 
conceived an order might have been granted ; and Lord Lykdhurst 
subsequently, in the case of De Clifford (2 Myl. & Keen, 624.), said, 
in observing upon this decision of the Master op the Rolls, ihat he 
appeared to have confined his attention to the 8th section of the act, and 
to have overlooked the 12th, the efiect of which was plainly to show, 
that a discretionary power to make the order on petition was meant 
to be given to the Court, and his Lordship ordered accordingly, which 
was afterwards confirmed by Shadwell, Lord CoMtfissiONSR. (Id. 820.) 
See also Prytharch v. Havard, 6 8im. 9« 

Section 12. provides, that where, on .account of the length of time 
which shall have elapsed since the creation or last declaration of a trust, 
the title of a person claiming a conveyance or transfer may appear to 
require deliberate investigation in the presence of all parties interested, 
in order to prevent the vesting of the legal estate in a person who may 
not really be entitled to the benefit theieof ; or if, under other drcum- 
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not subject to any fecial or other conditions {ff) of sale and 
stipulations relatbg to the title to the said messuages and 



stancei, it ahall appear not proper to make an order upon petition, the 

Lord Chanobllob ma^ direct a bill to be filed to establish the right 

of the party seeking the conveyance or transfer; and upon the establish. 

ment by a decree of such right by the same decree, or any order in the 

cause or in the lunacy, or both, may direct a conveyance or transfer. The 

third section of the 1 & 2 Vict. c. 69- declares '* that the said recited 

acts (1 W. 4. c 60., and 4 & 5 W. 4. c. 23.), or either of them, shall 

not be construed to extend to any case of any person dying seised of any 

land by way of mortgage, other than such as are hereinbefore provided 

I W. 4. c. GO. /or." Nothing can be more dear or more intelligible. It expressly repeals 

8. 8. and 4 & 5 the 1 W. 4. c. 60. s. 8., and the 4 & 5 W. 4. c. 23. s. 2. in relation to 

o*" **^?\i persons dying seised of land by way of mortgage. (See also Attorney 

8. 2. repealed, q^^^^^^j ^ 2>MJte of Leeds, 2 Mylne & K. 343., JJear v. Lady of the 

Manor of MarweU, 2 Nev. and Man. 778., Weaver v. Maule, 2 Russ. 
& MyL 97.) 
Acts do not It should be observed that these new acts do not operate upon the 

affect cutui que case of a cestui que trust dying without an heir, as where the legal 
iruH dying f^e is vested in A. in trust for B. and bis heirs, and B. dies without an 
without an heir. ^^^^ rJ^^^ ^^ extends to copyholds, and is retrospecHve. 

A mortgagee, with a power of sale, may waive the power in the 
mortgage deed, and have an order for sale in his general character of 
mortgagee. (See ea parte Hodsan, 1 61. & Jam. 12.) And, where the 
mortgagor has become bankrupt, his assignees cannot oppose the order 
as being unnecessary. Id. per Sir John Leach. 

(^) Trustees should be very careful as to the conditions under which 
they offer the trust property for sale, and the manner in which they execute 
the trust. Sales are daily made by trustees that are impeachable : very 
little attention is paid by the profession to this fact. Cases have oc- 
curred within the auth<xr's practice where he has rejected titles to 
property sold by trustees, under special conditions of sak, by which 
they had committed a breach of trust, and the objection has been 
regarded as untenable, and even looked at with surprise, although finally 
acceded to. It is the duty of a trustee to obtain the greatest possible 
price for the trust estate. (Orme v. Wright, Rolls, 4 Dec. 1838. MSS.) 
He is bound by his office to bring the estate to a sale under every pos- 
sible advantage to the cestui que trust (see Downes v. Qraysbrook, 3 Mer. 
208.), and with a fair and impartial attention to the interests of all 
parties concerned in the trust property. (Ord v. Noel, 5 Mad. 440., 6 Id. 
11.) He should inform himself of the real value of the property, and 
employ proper persons to ascertain that value for him. (See Oliver v. 
Court, Dan. l65. ; Campbell v. Walker, anti, p. 176.) He should slso 
ascertain whether he can make a good title to a purchaser ; and for that 
purpose should take the opinion of a conveyancer upon it ; and if there 
should be any defects that can be remedied at a moderate expense, com- 
pared with the value of the trust estate, ought to let his solicitor per- 
fect the title. Should he not do so, and sell ^e estate subject to condi- 
tions in restraint of the usual good title a purchaser would require^ this 
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hereditaments, or to the evidences of title or otherwise con* 
cerning the sale thereof, in any manner howsoever, as the said 



n a breach of trusty inasmuch as the trust estate, by such conditions^ 
has been depreciated in value. But, in cases where the title cannot be 
perfected, then it will be no breadi of trust in the trustee selling the 
estate, subject to such conditions as shall meet the circumstances of the 
case, so as to prevent any Habilities on his own part to a purchaser; because, 
if the sale be unconditional, and the title not prove to be that contracted 
to be sold, the purchaser wiU have his costs against the trustee. (See 
Edwards v. Harvey, Coop. 40.) Any condition that shall tend to 
depreciate the value of the property is a breach of trusty even that of 
throwing any expenses upon the purchaser that ought to be borne by 
the vendor ; because no prudent person will give as much for proper^ 
dogged with expensive or speculative conditions, as with usual and 
common conditions, by which he is assured of a good title, and that he 
has nothing more to pay beyond his purchase-money and the expense 
of his conveyance. In order, therefore, to protect trustees, in cases of 
this nature, as far as is practicable, it has been the author's practice 
to prepare the power of sale, " either subject or not to any special or 
other conditions ; " but this will only extend to protect them in cases 
where they have used all reasonable diligence, because a court of equity 
win never compel a purchaser to perfect a breach of trust, although the 
particulars of sale gave him notice of the character under which the 
vendors sold. (See MoHhdk v. BuUer, 10 Ves. S92. ; Stratford v. Lord 
Aldborough, 1 Ridgw. P. C. 281.; see also 1 Mer. S68.; Robinson y* 
Musgrove, 2 Moo. & Rob. 9^., which decides nothing.) 

So also, where a trustee, or those acting under him, contract under 
circumstances of haste or improvidence, or contrive to advance the inte- 
rests of one party at the expense of another, the trustee will be personally 
responsible for the loss to the suffering party ; and the Court, however 
justifiable the conduct of the purchaser, will refuse, at his instance, to 
compel a specific performance of the agreement. (See Pechel v. Fowler, 
' 2 Anst. 550. ; Ord v. Noel, 5 Mad. 440. ; Turner v. Harvey, Jac 
178 ; Bridger v. Mice, 1 Jac & Walk. 74. ; HiU v. Buckley, 17 Ves. 
jun. 394. See also post, 245.) 

The mortgagor, should he consider his interest likely to be prejudiced 
by any unwarrantable haste on the part of the trustee, or in any other 
manner, will have relief in equity by applying to the Court. There is 
an anonymous case in 6 Madd* 101., in which Sir Jobx Lhach, M. R. 
granted an injunction restraining a sale by a trustee who had not ap* 
prised the mortgagor of his intention to proceed toasale, '^ it beinghisduty 
to attend to the interests of both the cestui que trusts and mortgagor, 
and to apprise both of the intention of sale, so that each might take 
the means to procure an advantageous sale.'' It is, however, conceived 
that this dictum was carrying the equity farther than it should have been 
carried. There can be no doubt that, if a trustee commits a breach of 
trust, the mortgagor and mortgagee shall both be protected in the Court 
of Equity, but that when the donee of the power is mortgagee or 
trustee, and the power is absolute, he is trustee also for the mortgagor^ 
and such notice is unnecessary. ... 

P 3 
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L. M., C. D., and N. O., or the survivors or survivor of 
them, his executors^ administratarsj or amgns shall think 
fit, and for them or him to purchase or buy in (A) the said 
messuages, lands, and hereditaments at any such sale or 
sales, and again to sell the same at any future auction, 
or by private contract (t), without being liable for any 
loss or diminution in price, and also to rescind any contract 
or contracts for sale, and to vary the terras of any and 
every such contract as the said L. M., C. D., and N. O., 
or the survivors or sui*vivor of them, his executors^ adminis' 
irators, or assigris shall from time to time or at any time 
deem expedient; and also to make every or any such 
sale or sales, either subject to or discharged from the 
said life annuities [or mortgages, as the case may be"] of 
L and L so charged thereon as aforesaid for the 



(h) Tnutees should also be careful how they huy in the trust property ; 
that they do so under proper advice, and with due regard to the value. 
Sir John Leaoh observed, in Ord v. Noel, ant^, that, if the sale be made 
with all the circumstances of caution which a provident owner would have 
applied in the case of his own property, it could not be a breach of trust 
that the estate did not produce a full price, for the very nature of an 
auction was, that the adequacy of price should be submitted to the chance 
of competition." But Lord Eldon, in the case of (usigneet of a bank- 
rupt buying in the bankrupt's property, and afterwards, upon a re-sale, 
there was a gain upon one lot and a loss upon another, though the ba- 
lance upon the whole was in favour of the bankrupt's estate, yet his 
lordship compelled the assignees to account for the diminution in price 
upon the one lot, and would not allow them to set off the increased price 
upon the other. (See ex parte Lewis,l Gly. & Ja. 69.) Snt Jobv 
Leaoh, in a subsequent case (^ew parte Buxton, id. 355.), concurred 
in opinion with Lord £ldon. (See also Buxton v. Buxton, 1 MyL*& 
Craig, 80. ; and Taylor v. Tabrum, 6 Sim. 281., where this eameprin' 
ciple was applied to trustees.) 

For all these reasons, where property is purchaaed from trustees, it 
cannot be advised that a recital should be introduced in the conveyance 
of such sale having been made by auction, because it must lead to in- 
quiry for the conditions of sale, which may show a breach of trust, and 
consequently a bad title to any future purchaser or incumbrancer. 

(t) The trustees may choose the most advantageous mode of selling 
the estate. (See ex parte Dunmany 2 Row. 66.) If they adopt a sale 
by auction, they must take care that all proper advertisements are made, 
and that all other due publicity is given to the sale. (See on this jub. 
ject Peehel v. Fowler, 2 Anst. 549; 6 Mad. 10.) And if the auctioneer, 
or any other experienced person, should think it desirable, there is no 
rule to prevent trustees from selling the trust property in lots. (See Ord 
V. Noel, BDtk ; ex parte Lewis, ant^.) 
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best price or prices in money that can be then reasonably 
had or obtained for the same, and that they the said L. M., 
C. D., and N. O., and the survivors or survivor of them, 
or the heirs and assigns of such survivor, do and shall for that 
purpose make and execute all such deeds, conveyances and 
assurances as they the said L. M., C. D. and N. O., or the sur- 
vivor of them, or the executors^ administrators^ or assigns of 
such survivor shall think fit, and thereby, or by any of them, or 
by any other ways or means, to appoint, limit, or otherwise 
well and sufficiently convey the use of the messuages, lands 
and hereditaments respectively to be so sold, in such manner 
as the purchaser of purchasers thereof shall require, or as 
shall be expedient, freed and absolutely discharged from all 
right and equity of redemption whatsoever; And it is hereby Tnuts of 
AGREED that the said L. M., C. D., and N. O., or the survivors ^ °^^2l^ '™' 
or survivor of them, his executors^ administrators^ or assigns, 
shall and may, by and out of the moneys to arise and be pro- 
duced from such sale or sales as aforesaid, in the first place i. To pay 
retain, reimburse and pay themselves respectively all such ®***^ 
costs, charges and expenses as they respectively shall or may 
sustain, expend, or be put unto by causing the said heredita- 
ments and premises, or any parts thereof to be sold, and in 
making out proper abstracts and perfecting the title thereto, 
or otherwise respecting or in anywise relating or incident to 
such sale or sales as aforesaid, or of the trusts hereby created, 
or any covenant, clause, matter or thing herein contained or 
expressed, and also all and every the costs, charges and 
expenses of preparing and executing these presents, if the 
same shall not then have been fully paid and satisfied, and 
all other incidental expenses relating thereto, and then that the 
said L. M., C. D., and N. O., their executors, administrators, 
or assigns, do and shall in tlie second place, at fheir or his 2. To repur- 
discretion, either repurchase [or, where the prior incumbrances c**"se annuities. 
con«5f 0/* Mortgages, "pay off and discharge the said several 
mortgage debts so charged,'' &c.] the said several annuities so 
charged on the said hereditaments and premises as aforesaid 
in the manner next hereinafter mentioned, or suffer the same 
to continue charged thereon, and to sell the said heredita- 
ments and premises subject thereto ; and that in case the said 
L. M., C. D. and N. O., and the survivors and survivor of 

p 4 
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them, his executors^ administrators, or assignsj ghall, in exercise 
of the aforesaid power of sale, sell the said messuages, lands 
and hereditaments, or any part thereof, discharged from the 
aforesaid annuities of — — /. and — /., or either of them, 
then that they or he do and shall pay and apply a suffi-» 
cient part of the moneys to arise from the said sale or 
sales in or towards payment [or, in the same case, *^of the 
aforesaid mortgage debts respectively so due to the said — , 
and all arrears of interest that shall be due thereon respeot- 
ively, up to the time of payment, and also all costs," 
&c.] of the repurchase money or moneys for such an- 
nuities or either of them, together with all arrears thereof 
respectively, and also all costs, charges, and expenses in 
anywise relating thereto, and take such assignments, con* 
veyances or other assurances thereof, or of either of them, 
as they or he shall think fit, either for strengthening the 
title to the said messuages, lands and hereditaments or others- 
wise, and do and shall, out of the moneys to arise from tlie 

3. To pay said sale or sales in the third place, pay to the said L. M., 
be advanced ^^ executors, administrators or assigns, the value of the said 
for materials, materials so to be furnished, and the said several sum and 

sums of money so to be advanced, not exceeding in the whole, 
with the value of the said materials, the principal sum of 
*■ /. to be hereafter advanced and expended by him as 
aforesaid, together with interest thereon at and after the rate 
aforesaid, from the time or respective times of the supplying 
and advancement thereof, and do and shall thereout in the 

4. To pay fourth place pay to the said C. D., his executors, adminis* 
^' ^' trators or assigns, the said principal sum of — t, so already 

due and owing to him as aforesaid, together with all interest 
already due thereon, or which shall or may hereafter accrue 
and become due thereon, at and after the rate aforesaid, and 

5. To pay do and shall thereout in the fifth place, pay to the said L. M., 
L. M. hM debt j^j^ gxecutors, administrators and assigns, the said sum of 

L so already due and owing to him as aforesaid, together 

with lawful interest to accrue due thereon, to commence 
and be computed from the day of the date of these presents, 

6. To pay and do and shall thereout in the sixth place, pay to the said 

G, H., his executors, administrators and assigns, the said sum 
of — /. so due and owing to him as aforesaid, together with 



G. H. 
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all interest now due or hereafter to accrue due and owing on 
the flame ; and do and shall thereout in the seventh place, 7. To pay 
pay to the said several creditors, parties hereto of the CTeStorebyan 
seventh part, the several sum and sums of money so due equal pound- 
and owing to them as aforesaid, set opposite to their re- '*^* 
spective names in the schedule hereunder written, rateably 
and in proportion to the amount of the same sums, without 
any priority of payment, together with lawful interest thereon 
respectively after the rate aforesaid, to commence and be 
computed from the day of the date hereof, and after the several 
deductions and payments aforesaid, then that the said L. M ., 
C. D., and N. O., and the survivors and survivor of them, 
his executors, administrators, or assigns, do and shall pay the 
residue, if any, of the moneys to arise by such sale or sales so Surplus 
to be made as aforesaid, after paying and discharging the JJ^^'J^J^^. 
costs and charges in or about or relating to the execution of Terted into 
the said trusts, and the said several sum and sums of money ^'^'^ **'^» 
aforesaid, and all interest then due and owing for the same at 
the rate aforesaid, and, notwithstanding such sale or sales 
shall not be made in the lifetime of the said J. K., unto the 
said J. K., his executors, administrators and assigns, as per- 
sonal estate (A), and do and shall convey and assure such «nd conTey un 

sold property 
— - to debtor. 

(Ar) See anti, vol. ii. pp. 234. dlO., by Mr, Bone, In the case 
referred to (Wright v. Rose), the power of sale contained a proviso^ 
declaring the truata of the moneys to arise from the sale^ (should 
the same take place^) and that the surplus was to be paid to the 
mortgagor, his executon or adminigtratore. The mortgagor died be- 
fore the sale, and after his death the mortgagee sold the estate under 
the power of sale^ for a sum which considerably exceeded the mortgage 
money and interest. The trust property was fre^uM. The Vjcb 
Chancellor said, '' If the estate had been sold by the mortgagee in 
the life-time of the mortgagor, then the surplus moneys would have been 
personal estate of the mortgagor; but, the estate being unsold at the 
death of the mortgagor^ the equity of redemption descended to his heir, 
and he was entitled to the surplus produce. 

This is another of the subtile distinctions with which our laws 
abound. It is, however, submitted, that the declaration of the mort- 
gagor, that the surplus moneys to arise from the sales of any part of the 
trust estates shall be converted into personal estate, and be paid to his 
personal representatives, must operate as a conversion accordingly, be- 
cause as between the real and personal representatives, when the sale is 
made by the mortgagee, after the death of the mortgagor, such sale in 
itself exhausts all suhsequent interesu in the lands— it is in itself a 
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part or parts of the said messuages or tenements, lands^ 

hereditaments and premises expressed or intended to be 

hereby granted and released and appointed as aforesaid 

as shall then remain unsold and undisposed of, unto and 

to the use of the said J. K., his heirs or assigns, or as he 

Covenant by Or they shall direct or appoint : And the said L. M. doth 

^de^materilu ^^^^eby for himself, his heirs, executors and admmistrators, 

for the build- covenant, promise and agree, to and with the said J. K., 

^'*^' his heirs and assigns, that he the said L. M., his executors 

or administrators, shall and will, within the space of ■ 
months from the date hereof, furnish good sound materials 
at ready money prices, for the purposes and in manner 
aforesaid, to the extent in value not exceeding the sum of 
•*^Z. in the whole as aforesaid, and that he the said L. M., 
his executors or administrators, shall and will, within the 
and to finish time aforesaid, finish and render fit for habitation all and 
haWution ' every the houses now in an unfinished state on the said trust 

premises, and also that he or they shall and do, within the 
and to build — space aforesaid, erect and build fit for habitation > other 
other houses. ^Quses on the said trust estate and premises, at and after the 

fourth rate of houses, and complete the roads, drains and 
Power for paths leading thereto : Provided always, and it is hereby 
money\o*pay* EXPRESSLY DECLARED AND AGREED between and by all and every 
off annuities, the said parties hereto, that notwithstanding all or any of the 

trusts and provisions hereinbefore expressed and contained, 
it shall and may be lawful to and for the said L. M., C. D. and 
N. O., or the survivors or survivor of them, or the executors, 
administrators, or assigns of such survivor, at any time or times 
hereafter, if they or he shall think fit, to enter into any such 
agreement or agreements as shall be thought proper or 
necessary for the repurchase of the said two several life 
annuities of L and L hereinbefore respectively men- 

tioned, to be charged on the said hereditaments and premises 
as aforesaid, or eidier of them, and that in order to enable 
them the said trustees or trustee for the time being to 
effectuate any such repurchase or repmrchases of the said life 



conversion of the realty into personalty for payment of the charges^ 
and the reddite of such oonverdon follows the direction of the mort- 
gagor, as personal estate. (See Van v. Bamett, 19 Ves. J. lOS.) 
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annuities as aforesaid, or either of them, it shall and may be 
lawful to and for the said L. M., C. D. and N. O., or the sur- 
vivors or survivor of them, or the executors, administrators, or 
assigns of such survivor, at their or his discretion, to borrow 
and take up at interest by way of mortgage of the said 
hereditaments and premises, or of a sufficient part thereof, 
any sum or sums of money as shall be sufficient to enable 
them or him to make such repurchase or repurchases as 
aforesaid, and which mortgage or mortgages to be made for any 
such purpose or purposes as aforesaid, it is hereby declared and 
agreed shall take and have a priority over all and every the 
charges and encumbrances, debts and sums of money in and 
by these presents intended to be provided for as aforesaid, and 

It is hereby further declared and agreed by and Trustees* re- 

between the said several parties hereto, and the said J. K. diwhlrmMl^'**"* 
hereby expressly declares, that every receipt which shall be 
given by the said L. M., C. D. and N. O., or the survivors or 
survivor of them, his executors, administrators or assigns, 
shall be a sufficient discharge to every purchaser or mort- 
gagee of the said hereditaments and premises, for any moneys 
to arise or be paid by virtue of these presents ; and that every 
or any such purchaser or mortgagee, his, her, or their heirs, 
executors, administrators or assigns, shall not be obliged to 
inquire or know whether the several sum and sums of money 
and interest intended to be hereby secured, or any part 
thereof, are or is then owing, or whether any sale or sales is 
or are necessary or proper for any of the purposes of these 
presents, nor whether any such default has been made as 
aforesaid by the said J* K., his heirs, executors or adminis- 
trators, in payment of all or any of the moneys hereby se- 
cured to be paid, nor be affected by any irregularity in the 
exercise by the said trustees, or any of them, of the power of 
sale hereinbefore given to them or him ; and that after every 
such receipt shall be so made and delivered to every such 
purchaser or mortgagee, he, she or they, or his, her or 
their heirs, executors, administrators or assigns shall not be 
obliged to see to the application of his, her or their purchase 
money or mortgage money (as the case may be), or be 
answerable or accountable for any loss, misapplication or non- 
application thereof: And it is hereby further agreed 
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AND DECLARED between and by the said parties to these pre- 
sents, that it shall and may be lawful to and for the said 
L* M.9 C. D. and N. O.9 and the survivor of them, and the 
Jieirs or assigns of such survivor, from time to time, and at 
Power for all times during the continuance of the security hereby made 
^^l^cttaee. ^J indenture or indentures, to be sealed and delivered by 

them or him in the presence of and attested by two or more 
credible witnesses, to make any demise or lease (Z) of all or any 



(/) A mortgagor^ although he is at law the actual owner of the estate, 
and can make a good legal title after default made in payment of the 
mortgage deht^ yet he cannot make a lease that shall he valid in equity, 
unless it should seem there be an absolute necessity for it. Lord 
Maoclesfibld held before foreclosure of the equity a mortgagee could 
not lease the premises for years to bind the mortgagor^ unless to avoid 
an apparent loss, and merely on necessity. (See Hungerford v. Clay, 
9 Mod. 1.) He may make a good lease at law. The principle is, that 
the lessee of a mortgagee cannot be in a better situation than the mort* 
gagee himself, cessant eprimitive cessat derivativus. The same reason 
holds for the mortgagee avoiding a lease made by the mortgagor without 
his concurrence. 

The character of a mortoaoob in possession affords another illustra- 
tion of THE UNSETTLED STATE OP THE LAW. Some judges havc main- 
tained that he is tenant at toiU, others diat he is tenant at sufferance, 
and others, again, have called him a receiver, a trustee, and a disseisor : 
the latter surely cannot apply, because his possession is not properly his 
own, but that of the mortgagee. (2 Mer. S60.) What is his proper 
character at this day is to be determined by the next decision that 
shall be made upon the question. 

In Keech y. Hall, 1 Dougl. 22., an ejectment was brought by a mort- 
gagee against a lessee, under a lease in writing for seyen years, made 
after the date of the mortgage, by the mortgagor, who had continued in 
possession. The lease was at a rack-rent The mortgagee had no notice 
of the lease, nor the lessee any notice of the mortgage. The defendant 
offered to attorn to the mortgagee before the ejectment was brought. 
Lord Manspield, in deliyering the judgment of the court, said there 
was no notice to quit ; so that, though the written lease should be bad, 
if the lessee is to be considered as tenant from year to year, the plaintiff 
must fail in this action. The question, therefore, for the Court to de- 
cide is, whether by the assignment understood between mortgagors and 
mortgagees, which is, that the latter shall receive interest, and the former 
keep possession, the mortgagee has given an implied authority to the 
mortgagor to let from year to year at a rack-rent ; or whether he may 
not treat the defendant as a trespasser, 'disseisor, and wrong-doer. No 
case has been cited where this question has been agitated^ much less 
decided. The only case at all like the present is one that was tried 
before me on the Home Circuit, Belcher v. CoUins ; but there the mort~ 
gagee was privy to the lease, and afterwards, by a knavish trick, wanted 
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part or parts of the said measnages, lands, hereditaments and 
premises with the appurtenances, to any person or persons, 



to tum the tenant out I do not wonder that such a case haa not oc« 
corred before. Where the lease is not a beneficial lease, it is for- the 
interest of the mortgagee to continue the tenant ; and^ where it is^ the 
tenant may put himself in the place of the mortgagor, and either re- 
deem himselfj, or get a friend to do it. The idea that the question may 
be more proper for a court of equity goes upon a mistake. It eropha-* 
tically belongs to a court of law^ in opposition to a court of equity ; for 
a lessee at a rack-rent is a purchaser for a yaluable consideration^ and 
in every case between purchasers for a valuable consideration a court of 
equity must follow^ not lead^ the law. On full consideration, we are all 
clearly of opinion that there is no inference of fraud or consent against 
the mortgagee, to prevent him from considering the lessee as a wrong- 
doer. It is rightly admitted, that, if the mortgagee had encouraged 
the tenant to lay out money, he could not maintain this action. (See 
Co¥rp. 473.) But here the question turns upon the agreement between 
the mortgagor and mortgagee. When the mortgagor is left in possession, 
the true inference to be drawn is an agreement that he shall possess the 
premises at will in the strictest senssy and therefore no notice is ever 
given him to quit, and he is not even entitled to reap the crop, as other 
tenants at nvill are, because all is liable to the debt ; on payment of 
which the mortgagee's title ceases. The mortgagor has no power, ex- 
press or implied, to let leases not subject to every circumstance of the 
mortgage. If, by implication, the mortgagor had such a power, it must 
go to a great extent ; to leases where a fine is taken on a renewal for 
lives. The tenant stands exactly in the situation of the mortgagor. 
The possession of the mortgagor cannot be considered as holding out 
a false appearance. It does not induce a belief that there is no mort- 
gage ; for it is in the nature of the transaction that the mortgagor shall 
continue in possession. Whoever wants to be secure, when he takes a 
lease, should inquire after and examine the title-deeds. In practice, 
indeed, (especially in the case of great estates^) that is not often done, 
because the tenant relies on the honour of his landlord ; but, whenever 
one of two innocent persons must be a loser, the rule is qui prior est 
tempore, potior est jure* If one must suffer, it is he who has not used 
due diligence in looking into the title. It was said at the bar that, if 
the plaintiff^ in a case like this can recover, he will also be entitled to 
the mesne profits from the tenant in an action of trespass, which would 
be a manifest hardship and injustice, as the tenant would then pay the 
rent twice. I give no opinion on that point ; but there may a dis- 
tinction; for the mortgagor may be considered as receiving the rents in 
order to pay the interest, by an implied authority from the mortgagee, 
till he determine his will. As [to the lessee's right to reap the crop, 
which he may have sown previous to the determination of the will of the 
mortgagee, that point does not arise in this case, the ejectment being for 
a warehouse ; but, however that may be, it could be no bar to the mort- 
gagee's recovering in ejectment. It would only give the lessee a right 
of ingress and ^;res8 to take the crop ; as to which, with regard to 
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for any term or number of years, and either to take effect in 
possession or in reversion, or by way of future interest, and 



Doe 

V. 

HaUi 
doubted. 
See Doe 

V. 

CadwaUadeTy 
p. 223. 



tenants at wiU^ the text of LMUeton is dear. We are all clearly of 
opinion that the plaintiff is entitled to judgment. 

The decision in this case established the doctrine that a mortgagee 
may recoyer in ejectment, without giving notice to quit, against a 
tenant who claims under a lease from the mortgagor, granted after the 
mortgage without the privity of the mortgagee, and has been since 
repeatedly confirmed. 

The doctrine^ however, was not new. In Croke's reports the same 
doctrine will be found (Cro. Id. 660., Cro. Car. 303.,) ; and that it fol- 
lowed from the mortgagor heing considered in the nature of a tenant 
AT WILL : and yet Lord Mansfield {Moss v. Gallimore, 1 Doug. 283.) 
said, that a mortgagor is not properly a tenant at will to the mortgagee, 
because he is not to pay him rent. So Mb. Justice Bullbr, in the 
elaborate judgment he delivered in Birch v« Wright (1 Term. Rep. 382.) 
said a mortgagor is not considered as a tenant at wHl in those proceed-^ 
ings which are in daily use between a mortgagee and mortgagor. 

What circumstances shall give a mortgagor in possession or receipt of 
rent a defined character, as to the relation in which he stands with the 
mortgagee, is a question not easily to be answered. His proper cha- 
racter is without identity. 

In Doe dem* Whitaker v. Hales (7 Bingh. 322.) one Austin mortgaged 
to the lessor of the plaintifi*, and afterwards let Uie premises to the ^de- 
fendant. The mortgagee directed his attorney (who was also attorney 
for the mortgagor) to apply to Austin for the interest. The attorney 
applied in April> 1830, to the defendant (who was the occupier of the 
land) for rent to pay the interest, and tlireatened a distress in case of 
nonpayment. The defendant did pay the attorney several times, who 
had an account with Austin, and who paid the interest, but he never 
had any authority from the lessor of the plaintiff to receive rent ybr him, 
but he received the rent for Austin and distrained by his authority. 
The lessor of the plaintiff brought an ejectment, which was tried before 
BosANQUET J., at the Salop Assizes, 1830. The demise was laid on the 
25th December, 1829> and it was determined that the application made 
by an agent of the lessor of the plaintiff to the defendant in April, 1830, 
WAS an acknowledgment that the defendant was not a trespasser at that 
time, and therefore could not have been such on the day of the demise 
(25th December, 1829) ; snd the plaintiff was nonsuited. On showing 
cause against a rule that had been obtained to set aside the nonsuit, 
TiNDAL C. J., in delivering the judgment of the court, said, the ques- 
tion is, whether Hales was a trespasser on the 25th of December, 1829* 
and, after stating the facts, observes, *' This, therefore, was a demand 
made by the assent of the mortgagee, and with full knowledge of all the 
circumstances of the parties, namely, that the defendant was tenant to 
the mortgagor, and not to die lessor of the plaintiff; and, if a party 
employs an agent who has full knowledge of the circumstances, it must 
be presumed that the principal has the same knowledge. So that the 
lessor of the plaintiffj having recognised and availed himself of the posi 
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either io take any fines or premiums on the granting thereof 
or not} so as there be reserved on every such demise or lease^ 



session of the defendant, so late as April 1830^ cannot treat him as a 
trespasser in 1829. If the case had gone tP the jury^ as it might have 
gone^ had the counsel for the lessor of the plaintiff insisted on it^ they 
must have come to the conclusion that here v^as a recognition of the 
lawfulness of the defendant's possession." Bosanquet J. also ohserved^ 
*^ The question which has now been raised on the part of the lessor of 
the plaintiff might, no doubt^ have been left to the jury ; but I inter- 
posed, and said that, without deciding whether the defendant had been 
adopted as tenant to the lessor of the plaintiff, yet that he could not be 
considered as a trespasser from December, when his possession had been 
recognised in April following. The witness said, ' I told Hales, if he 
did not pay the rent, I should take the steps the law allowed. I believe 
I threatened to distrain if the rent were not paid.' There was no privity 
between the lessor of the plaintiff and the defendant, and on what ground 
could he call on him for money, except as being legally in the possession 
of the premises?" Aldebson J. said, " If the demise had been laid 
subsequently to April, 1830, the question which it was proposed to leave 
to the jury at the trial might have been very material. But the question 
here is, not whether the defendant was tenant to the lessor of the 
plaintiff, but whether he had been recognised by him as being in the 
legal occupation of the land ; and, if he had been so recognised, the lessor 
of the pladntiff could not treat him as a trespasser. Suppose the mort- 
gagor had gone to the defendant in company with the mortgagee, had 
demanded the rent, and had immediately paid it over to the mortgagee 
as interest. If the mortgagee knew that at that time the defendant was 
in possession of the land, and signified no dissent, is it lawful or just 
that he should afterwards treat the defendant as trespasser ab ante- 
cedente?" And it was decided that the defendant was entitled to his 
judgment of nonsuit, whether the attorney's evidence showed him to be 
a tenant to the lessor of the plaintiff, or only legally in possession of the 
premises since December, and the rule wis discharged. 

This case has its peculiar circumstances, and from it may be collected 
that a mortgagee, having recognised and availed himself of the possession 
of the mortgagor or his tenant ifp to a certain period of time, cannot 
treat either of them as trespassers before that period, and this is all 
the case determines : however, by a subsequent case, it was de- 
termined that the mere fact of the mortgagee having received interest 
down to a time later than the day laid as the demise, is not a 
recognition that the mortgagor, or his tenant, was in lawful possession 
untU that time, and consequently was no defence to an ejectment by the 
mortgagee. — Doe dem, Rogers v. CadfoaUader, (^ Bam. Sc Ad. 473.) 
whete die wife of the lessor of the plaintiff was mortgagee of the pre- 
mises in question, by a deed dated the 7th of May, 1828 (before her 
marriage). Interest was payable on the 25th of December every year; 
and on the 15th January, 1831, the husband of the mortgagee had ad- 
tnitted, that he and his wife had been paid all interest up to the 25th of 
December, 1830; the demise was laid on the Ist of July, 1830; the 



224 Debtor and Creditor — Trust Deeds. 

in case no fine or premium be taken for the granting thereof, 
the best and most improved yearly rent, to be incident to 



defendant was tenant to the mortgagor; and it was contended^ on the 
authority of the case last cited, as an answer to the action of ejectment 
brought by the plaintiffy that it was not muntainable^ because it was not 
competent to a mortgagee to treat the mortgagor or his tenants as 
trespassers at any time during which their lawful possession had been 
recognised^ and that the mortgagee^ having received the interest on the 
mortgage money to the 25th of December^ 1830^ had thereby acknow- 
ledged that to that time the defendant^ the tenant of the mortgagor, was 
in lawful possession of the premises. The action was tried before 
Patteson J*, at the Salop Spring Assizes^ 1881, who, on the authority 
of the case last cited, nonsuited ,the plaintiff, but widi liberty to move 
the court for a verdict in his favour. Upon showing cause upon a rule 
that had been accordingly obtained, Lord Tknterden, in delivering 
judgment, said (S. C. 2 Bam. & Adolph. 473.), '* 1 think this case is 
not governed by that of Doe dem, Whitaker v. Hales, There the de- 
fendant, in order to show that he was not a trespasser on the 25th of 
December, 1829» proved that in April, 1830, he was in possession of 
the premises, and that an agent of the lessor of the plaintiff called on 
him, demanded payment of interest on a mortgage to the lessor 'of the 
plaintiff, and received money eo nomine as interest, the defendant being 
required to pay it instead of rent to the mortgagor. Lord C. J. Tindal, 
after stating these facts, observes, *' This, therefore, was a demand 
made by the agent of the mortgagee, and with full knowledge of 
all the circumstances of the parties, namely, that the defendant was 
tenant to the mortgagor, and not to the lessor of the plaintiff; and, 
if a party employs an agent who has full knowledge of circumstances^ 
it roust be presumed that the principal has &e same knowledge. So 
that the lessor of the plaintifi^ having recognised and availed himself of 
the possession of the defendant so late as April, 1830, cannot treat him 
as a trespasser in 1829." That case is very distinguishable from the 
present. The evidence in this case was only that the mortgagee had 
received interest on the money advanced by him for a period covering 
the 1st of July, 1830, the day of the demise mentioned in the declara- 
tion. By so receiving the interest, he did mot recognise the defendant 
as a person in lawful possession of the premises, nor did he avail himself 
of that possession to obtain payment of the interest." 

Littlkdale J. observed, that he was not prepared to go to the 
length which the Court of Common Pleas appeared to have done in Doe 
V. Hales. 

Parke J. said, the proof was that there had been a payment of 
interest in respect of the original debt, but that was no recognition of 
the right of mortgagor or his tenant to hold possession of the premises. 
Doe V. Hales only showed that, where the mortgagee recognises a ^arty 
as being in lawfid possession of the premises at a given time, it is not 
competent to him to say afterwards that at that time he was a trespasser. 
Here the lessor of the plaintiff never recognised the defendant as being 
in lawful possession. 

Tauntom J. observed, that the evidence that the mortgagee had 
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the immediate reversion of the said premises so to be de« 
mised that can be reasonably had or gotten for the same^ 



receiyed interest on the money lent and advanced by him was no acknow- 
ledgment on his part that either the mortgagor or his tenant were in 
lawful possession of the premises mortgaged; and the rule was made 
absolute. So that the result of this case would seem to establish^ that 
mere receipt of interest by the mortgagee^ coupled with no other fact^ 
would not be evidence fit to be left to the jury on the question of 
recognition. 

It must be observed in the latter case^ that Lord Tjsnterden took 
some pains to distinguish ii from Doe dem, Whitaker v. Hales, The 
question therefore as to the mortgagee having recognised the tenant 
of the mortgagor as his tenant appears to be a question more of fact 
than of law, and probably would be left to the consideration of the jury^ , 
provided there were any evidence fit to be submitted to them. When 
once it has been proved that the mortgagee has recognised the tenant of 
the mortgagor as his tenant, he cannot treat him aa a tortfeasor, nor^ if 
he elect to treat him as a tort feasor, can he maintain any demand 
against him in which he is charged as a tenant : a man cannot be treated 
at once both as a tenant and a trespasser. 

The doctrine is most elaborately treated by Bulleb J.^ in Birch v. 
Wright, before cited> which was an action for use and occupation^ tried 
at the sittings at Westminster, after Easter Term, 1786, when a verdict 
was found for the plaintiff, subject to the opinion of the Court. The 
defendant, before the 18th of July, 1777> was tenant from year to year 
to Mr. Bowes, at the yearly rent of 223/. 10s,, payable half yearly, on 
the 12th of May and the 22d of November. On the 18th of July, 1777, 
Mr. Bowes and his wife. Lady Strathmore, granted annuities to several 
persons for the life of Lady Strathmore, and they covenanted to levy a 
fine to the use of the plaintiff and another person then dead, upon trust 
to receive the rents and pay the annuity out of them, and then to pay 
the residue to Mr. Bowes and Lady Strathmore, and a fine was levied 
accordingly. The defendant paid all the rent which was due on the 
22d November, 1784, except 81/. 1 5s. to Mr. Bowes, which sum of 
81/. 15s. was still unpaid; and no rent had been paid by the defendant 
since that time. In May, 1785, the plaintiff brought an ejectment 
against the defendant, and laid the demise on the 6th of April, 1785. 
Judgment was bad in Trinity Term, 1785, and in September, 1785, 
the plaintiffs gave notice to defendant of their title, and required him 
to attorn to them and to pay them the money already in his hands ; 
but the defendant refused to attorn, and thereupon a writ of possession 
was executed, and the defendant quitted the premises mentioned in the 
declaration. Lady Strathmore was still living, and the question for the 
opinion of the Court was, whether the plaintiff was entitled to recover 
any and what sum of money in the action ? Mr. Justice Buller said, 
'' Upon this case two questions have been agreed ; first, whether the 
plaintiff is entitled to any of the rents and profits of the lands occu- 
pied by the defendant ? And secondly, supposing him to be entitled 
to them, whether he can recover them in this form of action f 

VOL. III. Q 
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and 80 as there be contained in every such demise or lease 
a condition of re-entiy on non-payment of the rent or rents 



'' The material thing to he considered i0, who are the parties in the 
btuiness^ and what are their respective interests ? 

" Firsts I will begin with the defendant^ who is the tenant. He 
originally came into the estate as tenant from year to year to Mr. 
Bowes ; he was so at the time of the conveyance from Mr. Bowes to 
the plaintiff; and he continued to hold the estate as such^ without any 
new agreement or notice of the conveyance^ till the ejectment was 
brought. Whilst he was tenant to Mr. Bowes^ he clearly was entitled 
to six months' notice before the end of a year to quit^ and he could 
not have been turned out without it. I hold that he was entitled to 
the same notice from the plaintiff before he could be evicted ; for, as the 
plaintiff claims under a conveyance from Mr. Bowes, he cannot be in a 
better situation than Mr. Bowes himself was. He stands exactly in the 
place of Mr. Bowes, with this difference, that his title is subsequent to 
the title of the defendant. I mention this difference only for the pur- 
pose of at once laying the case of Keech and HaU (before cited) out of 
the question. There a mortgagor made a lease for years, iubeeq^jLent 
to the mortgage, and that lease was holden to be void as against the 
mortgagee. In this case I consider the defendant as holding during 
all the time under a demise made before the conveyance to the plain- 
tiff; for if a tenant f^om year to year holds for four or five yean, 
either he or his landlord, at the expiration of that time^ may de- 
clare on the demise as 'having been made for such a number of 
years. So it is expressly laid down by the Court in Legg t. Strudtoick, 
Salk. 414. ; though in the next preceding page there are two cases, 
which at first seem to have been determined otherwise ; the one in the 
Court of Common Pleas, the other by Holt C. J. at NiH Prim; but 
those are short loose notes, jumbled together with others, and not to he 
reUed on. Besides, when those cases are examined, they will be found 
not to contradict the case of I^egg v. Strtidwick. That in the Conmion 
Pleas was BeUasis and Burbruch ; and Salkeld states it thus : On a 
lease made for a year, and so from year to year, so long as both parties 
pleased^ it was adjudged a lease for two years^ and afterwards at will. 
The same case is reported in Lutw. 213., and it was an action for a 
rescue ; and the plaintiff stated in his declaration a demise for a year, 
and so from year to year, &c., and he distrained for a year and a half's 
rent. It was objected that the lease determined at the end of one year, 
and so the plaintiff could not distrain for the rent of that year and a half 
year more : but it was answered, and so agreed by the Court, that it 
was a good lease for two years at the least. Two years covered the 
whole time which was material in that case : it was quite unnecessary 
to say what would be the effect of the lease after the two years, and 
therefore the court said nothing about it^ much less did they say that 
after the two years it was only a lease at will : on the contrary, the ex- 
pression o£atthe least imports that it might be good for more. The other 
is a case said to have been determined by Holt C. J. at Nisi Prius at 
Lincoln ; and Salkeld reports it thus : ' If A. demise lands to B. for a 
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thereby to be respectively reserved^ and so as the lessee or 
lessees to vhom such lease or leases shall be respectively 



year, and so from year to year, this \Enot a lease for two years and 
afterwards at will, but it Ib a lease for every particular year^ and after 
the year it begun the defendant cannot determine the lease before the 
year is ended. But, In a lease at will, the defendant may determine his 
will after the payment of his rent at ^e end of a quarter, but not in the 
beginning, lest his lessor should lose his rent' In that case the ques- 
tion seems to haye been, whether, after the third year commenced, the 
lessor was entitled to the whole year's rent, and Holt held that he was 
because the tenant could not determine the estate in the middle of the 
year. And the expression for every particular year does not mean that 
such a lease operates as a distinct demise for each year separately, but 
that, when any year has commenced, it is good for the whole of that 
year. Besid^, if the case admitted of any other construction, yet after 
Legge and Strudwick, which was decided by Holt himself in this court 
ten years afterwards, it is impossible to entertain a doubt about it. It 
would be imjust to a tenant to say he should be turned out by the as- 
signee of a reversion, or by any person claiming under his lessor^ when he 
could not be turned out by the lessor himself. On the other hand, it is 
no injustice, it is no hardiship on the assignee, to say he must comply 
with the same rules and conditions as the person of whom he bought 
has subjected himself to. 

'^ Whether the plaintiff be considered as a mortgagee only, or as a pur- 
chaser or assignee of the reversion, it will make no difference in this part 
of the case. His title first accrued in July, 1777 : it was too late then to 
give notice to the defendant to quit at the end of the current year, for that 
expired on the S2d of November. The defendant, thierefore, at the time 
that the plaintiff's title accrued^ had as permanent an interest in the estate 
until the 22d November, 177S, as if it had been leased to him by deed 
until that time. He had also a further interest in it, unless determined 
by six months* notice previous to that time ; which notice never having 
been given, he*^ continued rightful tenant to some one down to the time 
that the ejectment was brought. 

" This brings me to consider who is entitled to the rent ? That de- 
pends on the nature and effect of the conveyance from Mr. Bowes to the 
plaintiff, and the operation of the stat. of the 4th Anne, c. l6. And 
whether it be considered as a mortgage, or as an absolute grant of the 
reversion, in my opinion it will make no difference. There is in some 
respects an analogy between this case and the case of a mortgagee, for it 
is a security for money : the annuities or rents are to be paid out of the 
rents and profits, and then the remainder of those rents and profits 
is to be paid to Mr. Bowes. So, in the case of a mortgagee, until the 
principal is called for, the interest is to be paid out of the rents and 
profits, and the remainder is to be retained by the mortgagor. In 
both cases the borrower would be liable to pay it, if the rents and 
profits were not sufficient ; but that is by virtue of the covenant. In 
other respects this case is not at all like a mortgage ; for a mortgage is 

Q 2 
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made, to execute a counterpart or counterparts thereof; And 
do thereby covenant for the due payment of the rent thereby 



always in its nature redeonable, but these annuities are not made so. 
And I hold that this is a grant of the reversion^ and' not a mortgage. 
But I will first state how the case would standi supposing Mr. Bowes 
and the plaintiff are to be considered as mortgagor and mortgagee. In 
that light it would be said that there is an implied agreement between 
the mortgagor and the mortgagee that the mor^^agor shall hold as tenant 
at will to the mortgagee^ paying the interest from time to time^ and the 
principal when called for. 

" If the mortgagor be tenant at will, he is entitled to the rents and 
profits till that will is determined ; and, whenever the will is deter- 
mined, it cannot have relation back to a former time ; because that 
would be, by a subsequent act, to make an estate tortious which was 
rightful at the time it existed. That a mortgagor has often been called 
tenant at will to the mortgagee in courts of law and equity is undoubt- 
edly true, but I think inaccurately so, and the expression has been used 
when it was not very material to ascertain what his powers or interest 
were, or tb settle with any great precision in what respects he did, and In 
what respects he did not, resemble a tenant at will. In old cases he is 
sometimes called tenant at will, and sometimes tenant at sufferance. In 
Keechy,Hall Wallace called him the agent of the mortgagee, and Lord 
Mansfield stated him to be tenant at will to some purposes, but not to 
others. In Moss v. Gallimore, Lord Mansfield said, ' A mortgagor is 
not in reality a tenant to the mortgagee ; if he were he must pay rent, 
but that is not so. To many purposes he is like tenant at ufill, but he 
does not pay rent ; he must pay interest only.' Mr. Justice Ashurst 
said, ' In some respects a mortgagor is strictly tenant at will :' but that 
is not so here, for the mortgagor is not in possession, and there cannot 
be a tenant to a tenant at will. If a tenant at will leases, it determines 
the wilL" 

'* Whoever wishes to wade through the old books on this subject will 
find a great collection of cases in Comyn's Digest, Tit. Estate, 1 H. 
But it is an Herculean labour ; and with the opinion which I hold, 
namely, that this is not a mortgage, it would be quite useless and im- 
material in the present case. 

*' Whenever it is necessary to decide a similar question between the 
mortgagor and mortgagee, it seems to me that it will be quite sufficient 
to call them so, without having recourse to any other description of men, 
or to what they are most like. But, if a likeness must be found, I 
think, as it was put by Ashurst J., in Moss v. Gallimore, a mort- 
gagor is as much, if not more, like a receiver tlian a tenant at will. In 
truth he is not either. He is not a tenant at will, because he is not en- 
titled to the growing crops after the will is determined. He is not 
considered as tenant at will in those proceedings which are in daily use 
between a mortgagor and mortgagee : I mean in ejectments brought for 
the recovery of the mortgaged lands. If he were tenant at will, the 
demise could not be laid on a day antecedent to the determination of 
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to be reserved, and so as every such lease or demise be so 
framed as that there be not contained any clause or clauses 



the will. But it is every day's^practioe to lay the demise on a day long 
before there has been any actual determination of the will^ sometimes 
back to the time when the mortgage became forfeited, and no objection 
has ever been made on that account. He is not a receiver , for, if he 
were, he would be obliged to pay all the rents and profits to the mort- 
gagee, which is not the case. Two things which differ from each other 
in any respect cannot be the same ; therefore he is neither tenant at toiil 
nor receiver. Nor is it necessary that he should be so, for a mortgagor 
and mortgagee are characters as well known, and their rights, powers, 
and interests as well settled, as any in the law. The possession of the 
mortgagor is the possession of the mortgagee ; and as to the inheritance 
they have but one title between them. The mortgagor has no power of 
making leases to bind the mortgagee. He cannot against the will of 
the mortgagee do any act to disseise him. (Cro. Jac. 660., Cro. Car. 
304., 3 Ley. 338. and Skin. 424.) And the reason is, because the 
mortgagee, so long as be receives his interest, is virtually and in the 
eye of the law in possession. The mortgagee has a right to the actual 
possession whenever he pleases; he may bring his cgectment at any 
moment that he wiU ; and he is entitled to the estate as it is, with all 
the crops 'growing on it. He is also entitled to all the rents which have 
become due since his mortgage, and which are unpaid ; as was deter- 
mined in Moee v. Gattimcre, which case I hold to be sound law ; and 
I am desired by Lord Mansfield to declare that, en consideration, he 
is^most perfectly satisfied with that decision. 

" The case was, that one Harrison, having demised an estate to the 
plaintiff for twenty years, afterwards mortgaged it to the defendant, who, 
without having ever been in the actual possession of the rents, distrained 
on the plaintiff for rent in arrear, and the distress was held lawful. 
The legality of the distress depended on the stat. 4 Ann. c. l6. Before 
that statute, if a reversion were granted over by deed, which operated 
only as a common-law conveyance without attornment, the grant 
itself was void to all intents and purposes. But it was not so 
where the grant was by fine, or by deed of uses, on which the stat 
S7 Hen. 8. operated : for, in the case of a fine, the estate passed to the 
conusee and his heirs, and an attornment in that case was necessary 
only to make a privity between the tenant and the conusee ; and, if 
made after the death of the conusee to his heirs, was sufficient. Where 
the reversion was conveyed by a deed of uses, the grantee might dis- 
train without any attornment at aU. (Co. Lit. 309., 6 Co. 68,, Cro. 
Jac. 192.) The statute enacts that aU grants or conveyances thereafter 
to be made, by fine or otherwise, of any manors, rents, reversions, or 
remainders, shall be good and effectual to all intents and purposes, with- 
out any attornment of their tenants, ae if their attornment had been 
made. This clause comprehends all grants and conveyances, and there- 
fore whether it be a grant by way of mortgage, or of the fee-simple, or 
only of the reversion for a term of years, as the present case, it makes 
no difference* And the effect of the clause is, that it creates an imme- 

Q 3 
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whereby any power or authority shall be expressly or by im- 
plication given to any lessee or lessees whatsoever to do or 



diate privity between the grantee and the tenant. It cannot be restrained 
merely to Uie making of the grant good as between the grantor and 
the grantee: Ist, Because it expressly mentions grants by fine; and 
they were good to all purposes before without attornment, except as 
to creating such a privity as would enable the grantee to distrain ; 
Sndly^ Because the statute says the conveyance shall have the same 
effect as if attornment had been made. Now^ if an attornment in fact 
were made before the statute^ there can be no doubt but the grantee 
was perfect landlord to the tenant^ and entitled to all the rents accruing 
due from the time of the attornment; though, according to Co. Lit. 
310. b.^ it would not have entitled him to the rents which became due 
between the time of the grant and the time of the attornment, which is 
contrary to what the plaintiff's counsel in this case have contended on 
this pointy namely, that the attornment would relate back to the time 
of the grant. 

*^ The legislature having gone the length of making the grantee a 
perfect landlord without the knowledge of the tenant, it occurred to 
them that mischief might ensue by leaving the tenant open to a distress 
or action for the rent at the suit of a person whom he knew nothing of, 
and after he had paid his lent to his original landlord ; and therefore 
they prudently added the proviso, that no person should be prejudiced 
by payment of rent to any grantor, or conusor, or by breach of any 
condition for nonpayment of the rent, before notice should be given to 
him of the grant by the conusee or grantee. I say they prudently 
added that proviso, because, perhaps, it was not absolutely necessary ; for 
the wisdom, the benevolence, and the liberality of the common-law had 
made the same provision before. 

<' The case of Sir John WatU and other b v. OgneU (Cro. Jac. ^9%.) 
is a strong proof how much equity and good sense have always pre- 
vailed in the law. That case was debt for rent by the assignees of a 
reversion imder a fine levied to their use. Several objections were made 
in arrest of judgment ; one of which was that the declaration was not 
good, because it was not alleged that the lessee upon this grant by fine 
attorned, nor that he had any notice of the use limited ; and, even if he 
might avow without attornment, yet notice ought to be given to the 
lessee, for otherwise he should be at mischief; for the use might be 
limited, and he, not having conusance thereof, might pay his rent to his 
ancient lessor. Of this point the Court doubted ; but afterwards they 
held that the action was well brought, and that notice need not be 
alleged in the declaration. But they agreed that the lessee is not bound 
to pay without notice ; and, if he hath paid it to his ancient lessor, it is 
a good excuse for him, and he may plead it. And, if he hath not paid 
it, the action gives him notice to pay it to the grantee, and then he is 
chargeable for all which he has not paid. This case, though decided 
almost 100 years before the passing of the act of Queen Anne, where 
actual attornment was not necessary, established the same rule which 
the act professes to make. And it is a case well worthy of observation ; 
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oommit waste^ or whereby the lessee or lessees shall be ex- 
empted from punishment for committiiig waste ; or in case 



for, Ist, It showi how much the common-law regarded and required 
notice where a person had not the mean* of knowing ; for at that time 
there was no statute which required notice to be given, Sndly^ It 
shows that, where attornment is dispensed with or supptied by a statute, 
the grantee has as complete and perfect a title as if attornment had 
actually been made. Srdly^ This case fortifies an argument, which I 
relied much on in the case of Mtw ▼# GaUimore^ drawn from the form 
of pleading, namely, that, since the statute, an attornment never is alleged 
either in a declaration in covenant or in an avowry ; which can only 
be because it is supplied by the statute, and therefore unnecessary. 
And, 4thly, it proves that nothing can excuse the lessee from paying 
the rent to the aAignee but actual payment to the original lessor with, 
out notice of the grant ; and, if that be his case, he may plead it, 

*' From hence I conclude that the plaintiff was the landlord of the 
defendant He had a dear legal, title, which he could support upon 
pleading, either in an action of covenant or an avowry ; and the tenant 
was answerable to his action imless he could all^;e some l^al bar in 
his defence, and which I think he could only do by showing payment 
to the grantor before notice. 

" The first] proposition that I laid down was, that the defendant 
under his first demise continued rightful tenant to eome one till the time 
that the ejectment was brought. And now I say that that some one, 
during all the time that the rent in arrear incurred, was the plaintiff. 
Consequently, the plaintiff is entitled to maintain an action for use and 
occupation against the defendant for all that is due and unpaid, as rent 
during the time the plaintiff was landlord, and the defendant had the 
premises as his tenant. 

^^ But then another question remains to be considered, namely, down 
to what time the plaintiff is entitled to recover that rent in the present 
action? 

** For the plaintiff it was contended that he had a right to recover it 
down to the time of executing the writ of possession. And, to establish 
this point, four cases were quoted: — 1st, A nisi prius determination, 
dted in Cowp. 246. There is no name to it; but it was tried at 
Launeeeton Aseisteey when Gould J. was at the bar ; and there the 
lessor of the plaintiff in ^ectment had likewise brought an action ibr 
use and occupation of the same premises, for rent which had accrued 
subsequent to the time of the demise. Both actions came on to be 
tried at the same assiiea ; and, in the action for use and occupation, it 
was objected that it was an action founded on promises, and a supposed 
permission by the plaintiff to the defendant to occupy, therefore an ac- 
knowledgment, on the part of the plaintiff, that he was tenant, and 
consequently a waiver of his notice. But the olgection was over.ruled, 
and the plaintiff recovered, first in the ejectment, and afterwards in the 
action for use and occupation. This at best is but a Nisi Prius deter- 
mination, and I can find no prindple whatever on which to support it 
to the extent to which it goes. If the plaintiff recovered only in the 
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any fine or premium shall be had or taken for the making or 
granting any such lease or leases as aforesaid, then do and 



action for use and occupation to the time of the demise in the eject- 
ment, which he might do, notwithstanding his decUtration daimed the 
rent to a later period, I think the case is good law. But, if he re- 
covered rent due after the demise, I cannot give my assent to it. For 
the action for use and occupation is founded on contract ; and, unless 
there was a contract either express or implied, the action could not be 
maintained, as was held by Lord Mansfield in the case cited at the 
bar of Carmier t. Mercery which was tried about twenty years ago. 
And> if there were a contract subsisting at the time of the demise, the 
ejectment could not be maintained. 

" Two other cases quoted were Hambly ▼. Trott (Cowp. 371 •) and 
GoodtUk y. North and others (Dougl. 56^,) ; but, as those cases do not 
seem to me to apply to the present, I shall pass them oyer. They only 
relate to the questions, what actions may be maintained against an ex- 
ecutor or a bankrupt, and what die with the person, or are barred by 
the certificate. 

" The last case quoted was Feltham y. Terry^ (£. 13 Geo. 3. cited in 
Cowp. 419m) where an action for money had and received was brought 
against an overseer of the poor, to recover money in his hands which 
had been levied on a conviction, but that conviction had afterwards 
been quashed : and the Court held that the action was maintainable for 
the clear money in the defendant's hands, because the plaintiff^ might 
waive the tort and go for the clear money really due. I agree that he 
may do so ; but in the present case the plaintifi^ Juu not waived the tort ; 
he has brought his ejectment and obtained judgment on it, which is in- 
sisting on the tort, and he cannot be permitted to blow both hot and 
cold at the same time. The action for use and occupation, and the 
ejectment, when applied to the same time, are totally inconsistent ; for, 
in one, the plaintiff says the defendant is his tenant, and, therefore, he 
must pay him rent : in tlie other, he says he is no longer his tenant, and, 
therefore, he must deliver up the possession. He cannot do both. The 
plaintiff's counsel admit that an action would lie for the mesne profits. 
Jt is, of course, after ejectment, and may be maintained without prov- 
ing any title. The ejectment is the suit in which the defendant is 
considered as a trespasser ; and, unless the judgment in ejectment be 
laid out of the case, the tort is not waived. The defendant stands 
convicted on record by judgment as a trespasser from the 6th of April, 
1785. 

*' Therefore, I am of opinion that the plaintiff is in this action en* 
titled to recover the 81/. 15«. which remained unpaid, as part of the 
half year's rent due on the 22d of November, and also a proportional 
part of the rent up to the 6th of April, 1785; the defendant having 
continued tenant to the plaintiff up to that time, which is the day of 
the demise laid in the declaration in ejectment. But I think he is not 
entitled in this action to recover any rent subsequent to that day." 

In Thunder dem. Weaver v. Bdcher (3 East, 450.) Lord Elles^ 
BOBOUGH held that a mortgagor is no more than a tenant at staffer* 
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shall stand possessed of and interested in the moneys to be 
had, received or taken for or in respect of any such fine or pre* 



ance, (see Co. Litt. 27* a*)» <^d not entitled to any notice to quit'; 
and one tenant at sufferance cannot make another. This la also 
the doctrine held hj Loan Hale (MSS. n. 5.), who laya^ " If tenant 
for years surrenders and still continues possession^ he is' tenant at 
sufferance or desseisor at election.' Chief Justice Holt held^ that 
a mortgagor, upon executing the mortgage deed, in which the mort- 
gagee enters into a covenant that the mortgagor shall quieUy enjoy, 
until some default made in payment of principal or interest, hecoroes 
tenant at mil to the mortgagee, and this does seem the most sensiUe 
ooostruction that can be put upon the character of a mortgagor in pos* 
session. He has parted with his estate, subject to a condition, upon the 
performance of which it is to be restored to him, and in the mean time 
the mortgagee engages that the mortgagor shall hold the possession. The 
relation of landlord and tenant instantly ensues, and the latter becomes 
strictly tenant to the mortgagee for the time limited for payment of the 
money, liable to ejectment in the same manner as tenants at will. (See 
Co. Litt. S70. 6.) 

This construction does not require the aid of invention to support 
it — it is plain matter of fact, which can be taken by a jury, but if 
there be no such covenant, or express agreement for the possession, the 
mortgagor may be called (for the sake of giving him some character) 
tenant at 9^fferancef for he has no right whatever upon the premises 
until his condition be performed. There is no direct judicial determina- 
tion to support this opinion, except WiUcineon y. HaU (3 Bing. N. C. 
508., decided H. T. 1857, C. P.) may be termed such. In that 
case there was a proviso in the mortgage deed that the mortgagee 
should not call in his money for a period of seven years, and a 
covenant by the mortgagee that, upon due payment of interest, the 
mortgagor diould quietly enjoy and receive the rents and profits for his 
own use, although the time limited by the proviso for redemption 
expired at a much earlier period ; and Cbief Jubtiob Tindal said, 
that the proviso for payment on such earlier day was altered by the 
mortgagee's subsequent covenant, not to call in the money till the ex- 
piration of the seven years ; and the powers conferred on the mortgagor 
(the last mentioned covenant, and that for quiet enjoyment) vested in 
him a leasehold estate for seven years, and that this would not be an 
injury to the mortgagee, nor in any way impair his security, because the 
latter was still empowered, if the interest was unpaid, to enter on the 
premises, and compel payment of principal and interest ; and that such 
an instrument, therefore, fell within the principle laid down in Bacon's 
Abridgment, Tit. Leases, K. (supposed to be the production of Chief 
Baron Gilbert), *' that whatever words are sufficient to explain the intent 
of the parties, that the> one shall divest himself of the possession, and 
the other come into it for such a determinate time, such words, whether 
they run in the form of a licence, covenant, or agreement, are of them- 
selves sufficient, and will, in construction of law, amount to a lease for 
years as efiectually as if the most proper and pertinent words had been 
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mium upon such and the same trusts, and for sueh and the same 
ends, intents and purposes as are therembefore mentioned. 



made use of for that puipoee." Hit Lordship added that, in thia case, 
there wtu an estate vested in the mortgagor hy re-^iemiie, and in the 
same case Vaugban J. said^ that in modem times it has heen usual 
to insert these speoiai provisoes in mortgage deeds, and the efiect of 
them is to give the mortgagor complete control over the property as 
tenant far years to the mortgagee, 

** This opinion of Chief Justice Tindal, that the covenant hy the 
mortgagee, for quiet enjoyment by the mortgagor until default, in con- 
struction of law, amounts to a lease, supported as it is by that of the late 
Chief Babon Gilbert, is also founded upon the following dedaions 
upon that subject:-— £van« v. Thomas (Cro. Jac IT^-)^ Poweehy v. 
Blackman (Id. 659.) ; Richards v. Sely (3 Mod. 8a); and Jemmot v. 
Coaly (1 Lev. 170.) ; but, if we look at this position seriously, such a con- 
struction is of a very negative quality, because, if the mortgagor does 
make default, the covenant is gone — the lease by construction becomes 
no longer a lease, and the mortgagor is liable to eviction by the mort- 
gagee as a tenant at will (see Smartle v. Williams^ 1 Salk. 245.) ; and 
yet Lord Mansfield said (Doug. 279-)^ * ^^ ^^ ^^^ properly tenant at 
win to the mortgagee, because he is not to pay him rent. He is only so 
quodam modo. Nothing is more apt to confound than a simile. When 
the court calls a mortgagor a tenant at will, it is barely a comparison ; 
he is like a tenant at will. The mortgagor receives the rent by a tacit 
agreement with the mortgagee, but the mortgagee may put an end to 
this agreement when he pleases.' It may be well to explain here 
why a mortgagor is also called a receiveri: ihis can happen, it should 
seem, only in cases where the mortgagor has not the actual possession, 
but it is enjoyed by a tenant, 'the mortgagor, in such cases, is only 
considered as a receiver of the rent for the mortgagee, who may at any 
time countermand the implied authority, by giving notice not to pay the 
rent to him any longer. The leading (case upon this position is ifoss v. 
OaUimore (before cited), which decided[that a mortgagee, after giving 
notice of his mortgage to a tenant in possession^ under a lease made prior 
to the mortgage, is entitled to the rent in arrear at the time of the 
notice, as well as to what accrues afterwards, and he may distrain for 
it after such nodce, without mentioning in ihe notice for a sale of the 
distress when the rent fell due ; and, the tenant being thus liable to the 
mortgagee, he is proportionably exonerated from liability to the mort- 
gagor, who cannot maintain an action of ejectment against him for 
forfeiture. (See Doe dem. Marriott v. Edwards, 5 Bam. & Adolph. 1065.) 

As the mortgagor ceases to be entitled to the rents upon the mort- 
gagee's giving the tenant notice, it follows that the mortgagor cannot 
afterwards maintain any action for use and occupadon against him, 
either for rent which accrued due after Uie notice, or for rent which 
accrued due before the notice, but was unpaid at the time when the 
notice was given. But there is a difference between the modes in which 
the tenant must f plead in the former and in the latter case. In the 
fVmner case he should plead non assumpsit^ and will be allowed to give 
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expressed and declared of and concerning the moneys to 
arise and be received from any such sale or sales as are here^ 



the mortgAge and notice in evidenoe; for^ when thejmortgagee gave notice 
that the future rent waa to be paid to him^ it followa that the defendant 
ceased to occupy by the permiaaion of the mortgagor^ but still held by 
permisaion of Uie mortgagee ; and^ of course^ such a defence amounts 
to a denial of the contract dleged in the declaration^ which avers the 
defendant to have used and occupied the land by the permisaion of the 
plaintiff; the mortgagor. But in the latter case, viz.^ where the rent 
became due before notice^ but waa unpaid at the time of notice^ the 
tenant must plead his defence specially^ for the mortgagor had a right 
of action against the defendant up to the time when the notice was 
giyen^ and before the mortgagee required the rent to be paid to him ; 
so that the tenant^ by setting up this defence^ confesses that the right of 
action stated in the declaration once existed^ but avoids it by matter 
ex poet facto, viz.^ by the subsequent notice from the mortgagee. (See 
Waddilove v. Bamett, 4 Dowl. p. 347.) 

*^ This uncertain character imderwent very full discussion in the Court 
of King's Bench^ in HUary Term^ 1829> in the case of Pope and 
anotheTf assignees of Garbet v. Biggs (see 9 Bam, & Cress. 246.), which 
was tried before Gasblee J. at the summer assizes for Berks, 1828. 
The facta of which case were, that Crarbet, the bankrupt, had mortgaged 
several houses, and, q/t^r making the mortgages, had let them to various 
tenants. The defendant Biggs was one of such tenants, and also agent 
and receiver of rents for the bankrupt, which he had applied in 
payment of the interest due on the mortgages, and had rendered his 
accounts to the bankrupt After the bankruptcy, the mortgagees gave 
notice to the tenants, and required them to pay the amount of in- 
terest '^in part of rent, and similar sums out of Aiture rents, until 
further notice. At the time of such notice there was rent in arrear, and 
other rent subsequently became due, all of which had been received by 
the defendant Biggs, and by him had been applied in payment of the 
mortgage interest moneys, with the exception of his own rent, and of a 
small sum which, together, were not more than sufficient to meet the 
nestt interest payment. These moneys the assignees brought the action 
to recover ; and it was contended for the plaintiffs that the defendant 
could not avail himself of any of these payments, because, if the mort- 
gagor had brought an action against the tenants themselves, they could 
not have pleaded that the mortgagor nil habuit in tenementis, and con. 
sequently could not have denied his right to recover the rent; and, 
secondly, assuming that the tenants would have been justified in paying 
to the mortgagees the rents which became due after the notice, they 
were at all events liable to pay to the mortgagor the rents which had 
accrued due before the notice ; and, thirdly, that the defendant, having 
received the rents in the character of agent for the bankrupt, could not 
set up the rights of any other person to discharge himself. The Judge 
waa of opinion that the defendant had rightly made all the payments, 
and was entitled to retain the residue of the rents, to countervail the 
accruing arrears of interest ; and^ consequently, that the pkdntifi were 
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CoTenant by inbefore directed to be made as aforesaid : And each of them 
Siy h^rrn^** the said A. B., E. F. and G. H., for himself, his heirs, execu- 

eocumbered. 

not entitled to recorerr A rale nisi was obtained for entering a verdict 
for the plaintifik^ when the following judgment was pronouiioed by the 
Court: — 

*' Batlet J. said, * I have no doubt that^ in point of law^ a tenant 
who comet into posseflsion under a demise from a mortgagor^ after a 
mortgage executed by him, may consider the mortgagor his landlord so 
long as the mortgagee allows the mortgagor to continue in possession and 
receive the rents ; and that payment of the rents by the tenant to the 
mortgagor, without any notice by the mortgagee, is a valid payment. 
But the mortgagee, by giving notice of the mortgage to the tenant, may 
thereby make him hie tenant, and entitle himself to receive the rents. It 
is undoubtedly a well established rule that a lessee cannot dispute the 
title of his lessor at the time of the lease, but he is at full hberty to 
show that the lessor's title has been put an end to. There is another 
rule of law, viz., that the mortgagor cannot dispute the title of the 
mortgagee. When the mortgagor occupies the premises, he holds 
under the mortgagee, who may put an end to the rights of the 
mortgagor. Keech v. HaU shows, that where a lease has been granted 
by a mortgagor after the mortgage, and the mortgagee has suffered 
the mortgagor to continue in possession, though the lessee is not entitled 
to say that the mortgagor never had interest in the premises, he may 
say that he had a defeasable title, and that that title has since been de- 
feated, or, in other words, that he had such a title only as a mortgagor may 
have. It is dear that the mortgagee in this case might have maintained 
an ejectment against the tenant of the mortgagor, and evicted him, and 
that such eviction by title paramount would be an answer to an action 
for rent ; and, that being so, it seems to follow that it was not necessary 
for him to go through the form of an ejectment, if the tenants were 
willing to attorn and pay their rents to him. It was sufficient for him 
to do any act which put an end to the title of the mortgagor. Here the 
mortgagee, by giving notice of the mortgage to the tenants, has put an 
end to the right of the mortgagor to receive the rents. At common law, 
the attornment of the tenant would have been necessary to entitle the 
mortgagee to the rents; but the effect of the statute 4 Anne, c. l6. 
ss. 9^ 10. is to place a tenant, as soon as ^he has notice of the mort- 
gage deed, in die same situation as if he attorned to the mortgagee, 
with this exception, that he is not to be prejudiced by any act done by 
him as holding under the grantor, until he has had notice of tlie mort« 
gage deed. That being so, as the attornment at commob law would 
have related back to the time of the grant, it follows that all the rents 
due from the tenant (not actually paid over to the mortgagor) belong of 
right to the mortgagee. Here the defendant claims to retain the rents 
which were actually due from the tenants at the time when they had 
notice of the mortgage, as well as rents which became due afterwards. 
As the tenants were bound by law (after notice) to pay to the mort- 
gagee all the rents not actually paid over to the mortgagor, I think the 
defendant is entitled to retain those rents in respect of which he made 
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tors and administrators, for his own acts and deeds only, 
hereby severally covenants with the said L. M., C. D. and 



payments to the mortgagees^ and that he it entitled also to retain the 
other Bumi^ in order to meet the arrears of interest which will next 
become due. He held those aums for the persona entitled by law to 
receive them^ and the mortgagees are those persons. The plaintifis^ 
therefore, are not entitled to recover.' 

** LiTTLBDALB J. •*— ' I am of the same opinion. Mats v. GoUtmore 
is not precisely in point, because there die lease under which ^e 
tenant held was granted prior to the mortgage. We must consider 
in this case how the law is, where the lease under which the tenant 
holds has been granted by the mortgagor subsequently to the mort- 
gage. It has been said that a mortgagor who is in actual occupation 
is in the nature of a tenant at will, or by sufferance to the mort- 
gagee. He bears a greater resemblance to a tenant by sufferance than 
to a tenant at will ; but it is wholly immaterial in this case whether he 
be one or the other. There is, at all events, a peculiar relation existing 
between the mortgagor and mortgagee. When a mortgage U esfecuted, 
the mortgagee becomes the legal owner of the land, i» entitled to tmme- 
diate posseeeion, or to the rente and profits. Any lease granted by the 
mortgagor (after the mortgage) is void as against the mortgagee.' In 
Ke$ch V. Hall, Lord Mansfield says, * When the mortgagor is left in 
possession, the true inference to be drawn is, an agreement that he shall 
possess the premises at will in the strictest sense ; and, therefore, no 
notice is ever given to him to quit, and he is not even entitled to reap the 
crop, as other tenants at will are, because all is liable to the debt, on 
payment of which the mortgagee's title ceases. The mortgagor has no 
power, express or implied, to let leases not subject to every circumstance 
of the mortgage.' The mortgagor, therefore, has no right to do any 
thing without the consent of the mortgagee. And the latter, although 
he may suffer the mortgagor to receive the rents for a time, may give 
notice to the several tenants not to pay them to the mortgagor, and 
thereby determine the authority of the latter to receive them ; and any 
tenant who pays rent to him after that notice does so at his periL It 
is said that Uiis may be true as to fhture rents, but that it is not so as to 
by-gone rents. The same principle, however, applies to both. The mort- 
gagee cannot, indeed, distrain or maintain an action for the by-gone rents 
which accrued due before he gave notice to the tenants, because, before 
that time, there was no privity between him and the tenants. But the 
notice, by force of stat 4 Ann. c. l6'., operates as an attornment of the 
tenants, and when they attorn they become tenants to the mortgagee ; 
and at common law that attornment would have related back to the 
grant, so as to entitle the mortgagee to all the rents from the time when 
the deed was executed. A new tenancy is then created as between 
mortgagor and mortgagee : the latter becomes entitled to all the by-gone 
rents. All those who come in under the mortgagor are, strictly speak- 
ing, trespassers. In ejectment, the plaintiff might declare on the de- 
mise of the mortgagee, and the accruing rents, being in the nature of 
mesne profits, might be recovered by the mortgagee firom the day when 
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!N. 0.9 their heirs and assigns, that the said A. B., E. F. and 
6» H« respectively have not committed or executed any act. 



he gave notice of the mortgage to the tenants. And if the mortgagee 
might, after hringing an ejectment, recover those rents in an action for 
mesne profits, it is perfectly clear that he is entitled at law to receive 
them without bringing any c;jectment. Here the defendant received 
them from the tenants^ and had not paid them over to the mortgagor 
when the tenants had notice of the mortgage from the mortgagee. The 
mortgagee is not entitled to recover qua meene profits^ the by-gone rents 
actually paid over to the mortgagor^ because he suffered the mortgagor 
to remain in possession and to receive the rents ; but^ as to those not 
actually paid over, he is entitled to recover them. As to them he may 
say, that the tenant is not justified in paying them over to the mortgagor, 
and that the latter has no authority to receive them. And, as to the 
accruing rents, there has been in this case that which is equivalent to an 
eviction by tide paramount before those rents became due, and that will 
be an answer to any action for rent by the mortgagor. It seems to me, 
therefore, that the mortgagees, by giving notice of the mortgages to the 
tenants, entitled themselves to receive the by«gone as well as the future 
rents. The rule for entering a verdict for the plaintifiB must^ therefore, 
be discharged. 

" Parke, J* — ' I agree that this rule ought to be discharged. The 
question presented for our consideration is, whether the plaintifiB ought 
to recover rents due before and since the notice by the mortgagees ; the 
defendant having either received, or being, as tenant, liable to pay such 
rents to some person. It is contended, that the defence amounts to a 
plea of nil habuit in tenements, of which the defendant cannot avail 
himself as to the house of which he is tenant, nor can he be in a better 
situation as t6 the others. It is undoubtedly true that a plea of nil habuit 
in tenementis is no answer to an action against the tenant at the suit of 
his landlord ; but eviction by title paramount is a good plea to an action 
for rent which accrued due subsequently to such eviction, and the de- 
fence in this case bears more resemblance to the latter plea. That which 
has been done by the mortgagee is rather in the nature of an eviction 
by title paramount. Sapsfbrd v. Fletcher {^ T. R. 511.), and TayUyr 
V. Zamira (6 Taunt. 5S7*)^ ^'^ <^^^^" ^^^ ^^^ ^^ present. In the first 
mentioned case it was held, that it was a good plea to an action for rent 
that, before the rent became due, the ground-landlord threatened to dis- 
train for rent due from the lessor, and that the under-tenant paid him 
the rent to save his own goods. This was considered to be a payment 
by compulsion, though there was no actual distress. In Taylor v. 
Zamira it was held, that to an avowry for rent the plaintiff^ in replevin 
may plead payment of an annuity, secured out of the lands demised pre- 
viously to the demise, for the arrears of which the grantee had threatened 
to distrain.' Gibbs C. J. there seems to have considered what had 
taken place as equivalent to an eviction. He says, ' In every plea of 
eviction there is an averment that the lessor had not a perfect title when 
he demised, but that fact alone will not suffice ; to constitute a plea, to 
it muat be added the fact that the lessee was in consequence evicted : 
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deedf matter or^thing whatsoever, whereby the said messoagesf 
lands, hereditsunents and premises hereby released and con- 



the whole is a defence. The plaintiff's ooonsd argues that, hecauae nil 
habutt in ienemenii$ alone is not a defence, therefore it cannot be part of 
anj other defence. The qnestion is, whether the fact that the tenant 
was called only the annuitant, under a threat qfdistresSf to pay qff the 
arrears of the annuity, and did pay them off accordingly, being added to 
the other fact of the lessor's defect of title, be not a good plea.' The 
Court decided that it was a good plea. Upon the same principle, in 
this case, the fact that the tenant was called on by the mor^agee to pay 
the interest of the mortgage, under a threat that he would put the law 
in force, and did pay it accordingly, being added to the other fact of the 
mortgagor's defect of title, seems to be a good plea to an action by the 
mortgagor for so much rent as the tenant was bound so to apply : the 
fact of the mortgagee being entitled to the possession would not. Now 
the tenant was bound to apply all the rents in arrear at the time of 
notice, as well as that due afterwards (as long as the interest was un- 
paid) ; for by an ejectment against him, and a subsequent action for 
mesne profits, the mortgagees might certainly have recovered those rents 
from the tenants ; and it cannot be necessary, and it would be danger- 
ous to the interests of the mortgagees and tenants, to hold that the former 
are bound to take tfaofle expensive steps, when the latter is willing to pay 
without A complete and satisfactory answer to thii action is, however, 
to be found in the peculiar relation of mortgagor and mortgagee. In 
Mois V. OaUimore, Lord Manspield says, 'A mortgagor is not,^^strlctly 
speaking, a tenant at will to the mortgagee, for he is not to pay him 
rent. He is only quodam mode. Nothing is more apt to confound 
than a simile. He is like a tenant at wilL The mortgagor receives 
the rent by a tadt agreement with the mortgagee ; but the mortgagee 
may put an end to this agreement when he pleases.' The mortgagor 
may be considered as acting in the nature of a bailiff or agent for the 
mortgagee : his receipt of rent will, therefore, be good until the mort- 
gagee interferes, and he may recover on the contracts he has himself 
entered into, in his own name, with the tenant. But where the mort- 
gagee determines the implied authority, by a notice to the tenants to pay 
their rents to him, the mortgagor can no longer receive or recover any 
unpaid rent, whether abready paid or not. On this ground, I am of 
opinion that this action, which is in effect brought by the mortgagor, 
cannot be supported. Since the notice the pUuntifih have ceased to have 
a right to receive any of the rents. The case of Aldwme v. Oonune 
(2 Bing. 54.) is an authority the other ioay ; but the pleadings in that 
case do not, perhaps, sufficiently raise the question now under consider- 
ation ; and by the form of those pleadings the attention of the Court 
seems to have been principally directed to the consideration of the efiect 
of the alleged attornment by the tenant to the mortgagee, which, in the 
view I have taken of the sulgect in this case, appears to me to be imma- 
terial, the notice giving by the mortgagee being sufficient to determine 
^ authority of the mortgagor, and to determine the mortgagee to re* 
ceiv«> whsther the tenant attorned or not, I think, thearefore, themoru 
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veyed, or intended so to be, or any part thereof, are, is, can, 
shall or may be charged, affected or encumbered m title, estate 



gagor was not, and his assignees^ the plaintiffii^ are not, entitled to nnpaid 
rents (at least until the interest due to the mortgagee is paid), and the 
tenant may keep the accruing rent for the purpose of paying Uie accru- 
ing interest, consequendy the plaintiffs cannot recoTer; and the rule 
was discharged." 

It should he observed that, in the case last cited, the action was 
brought by the assignees of the mortgagor against the tenant to recover 
rents he had paid to the mortgagee, as distinguished from an action 
brought by the mortgagee to recover rent from the tenant ; but, suppose 
die tenant should refuse to pay the rent due at the time of notice given 
by the mortgagee, can die latter recover qud rent } The case last dted 
did not decide this question, but from the judgment there given it may 
be inferred in the negative, where the demise was svbsequent to the mort- 
gage, and that, upon refusal by the tenant to pay the rent to the mort* 
gagee due at the time of the notice, the latter must bring ejectment, and 
an action against the tenant for mesne profits, upon the fground that 
their was no privity of estate between the mortgagee and the tenant 
prior to the notice. This case was, however, in iffect over-ruled by 
Sec anti, 235. Partington v. Woodcock (5 Nev. & Man. 672. ; 6 Adolp. & £11. 69O.), 
where it was admitted by the whole Court, as dear law, that, if the 
tenant under -a demise subsequent to the mortgage refuse to pay rent 
to the mortgagee, all that the latter can do is to bring ^ectment : he has 
no tide to the rents and profits. If, however, the tenant choose, upon 
notice of the mortgage, to pay rent to the mortgagee, a new tenancy is 
created, and he becomes tenant from year to year to the mortgagee, upon 
the terms of his original demise ; and in Evat^s v. Elliott (M. T. 1838., 
MSS.) the plain question came before the Court of Queen's Bench, 
whether the tenant of a mortgagor, by virtue of a lease posterior to^the 
mortgage, becomes tenant to the mortgagee, as soon as the latter gives 
him nodce that there is a mortgage, and that the mortgage money has 
not been paid, and the Court held in the negative. 

In the recent case of Rogers v. Humphreys (5 Nev. & Man. 513, 
4 Adolp. Sc Ellis, did.), Lobd Dmkman C. J. gave the following opinion. 
*' If the mortgagor himself remains in possession, the remedy against him 
on default of payment at the day is by ejectment ; and if there be a 
lease, and such lease h prior to the mortgage, the mortgagee has the same 
rights against the lessee, and those daiming under him, that the mort' 
gagor had, and no other than he had ; and his remedy must be on the lease 
as assignee of the reversion, as long as the lease is in existence, and the 
tenant acknowledges his title ; but, if the lease be subsequent to the 
mortgage, then the mortgagee may treat the lessee and all those who mity 
be in possession as wrong doers, and may bring an ejectment ; but he 
cannot distrain or bring an action for the rent they have contracted to pay, 
as there is no relation of landlord and tenant between them, unless the 
tenant chooses to pay the rent to the mortgagee and he accepts it ; in that 
case a relation of landlord and tenant is created between the mortgagee 
and the tenant, and the remedy of the mortgagee wUl depend upon the 
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or otherwise howsoever : And the said J. K., for himself, his Covenants ij 
heirs, executors and admimstrators, doth hereby covenant and to pay debts, 
agree with the said L. M., C D. and N. O., their heirs and 
assigns, in manner following (that is to say) ; that he the said 
J. K., his heirs, executors and administrators shall and will 
pay unto the said L. M., his heirs, executors, administrators or 
assigns, and also to the said C. D., his executors, administrators 
and assigns, and also to the said G. H., his executors, admi- 
nistrators and assigns, and also unto the said several creditors, 
parties hereto of the seventh part, and to their respective 
executors, administrators and assigns, the said several sum or 
sums of money hereinbefore mentioned and agreed to be paid 
to them respectively, within the said term or space of twelve 
calendar months next ensuing the date hereof, in manner 
aforesaid: And also that the said J. K. now hath in himself, That he hath 
together with the said several other parties hereto, or some of f^ "*^* *° 
them, good right, full power, and lawful and absolute au- 
thority to appoint, grant, release and convey the said mes- 
suages, lands, hereditaments and premises, with their appur- 
tenances, to the uses and in manner aforesaid : And also 
that they the said L. M., C. D. and N. O., their heirs and 
assigns, shall and lawfully may at all times hereafter peace- 
ably and quietly enter into, have, hold, use, occupy, possess 
and enjoy the said messuages, lands, hereditaments and pre- 
mises, with their appurtenances, and receive and take the 
rents and profits thereof, without any interruption of or by 
the said J. K« or his heirs, or any other person whomsoever, 
free from all charges and encumbrances whatsoever (except only 



particular circuinstances of each case. No notice is necessary to be 
given by the mortgagee that he means to proceed against such tenants 
when they come in subsequently to the mortgage ; because in such case 
their title is wrongful as against the mortgagee ; but there may be cases 
where^ in consequence of the conduct of the mwtgagee, notice may be- 
come necessary. (See also Doe y. Boulter, 1 Nev. & P. 650 ; Wad- 
dilove V. Bametty 4 Dowl. P. C. 348., 2 Bing. N. R. 5SS, ; Whitton v. 
Peacock, 3 Myl. & K. 325. (as to copyholde); ex parte Living, 1 Dea. 1.; 
e^ parte Barnes, S Id. 223. ; Jliomas y. Brigetoeke, 4 Russ. 64. ; 
Turkington y. Kearman, Ca. temp. Sugden^ 42. ; Walker y. Bell, 
2 Mad. 21.; Greeley y. Adderley, 1 Swanst. .'573; ex parte Cahoell, 1 
Moll. 259. ; Doe dem. Marriott y. Edwards, 3 Nev. & Man. 193., 
5 Banu & Adolp. 1065.) 

VOL. III. R 
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Further ti» 
surance. 



To insure 



the said life annuities) : And also, that he the said J. K*^ 
and his heirs, and every other person lawfully claiming any 
estate, right, title, trust or interest of, in, to or out of the said 
messuages, lands, hereditaments and premises, shall and will 
at all times hereafter, upon the request of the said L. M», 
C. D. and N. O., their heirs or assigns, but at the costs and 
charges of the said J. K., his heirs, executors, or administrators 
or assigns, until the sale of all the said hereditaments and 
premises under the power for that purpose hereinbefore con* 
tained, and afterwards at the expense of the person requiring 
the same, make, execute and perfect all and every such fiir* 
ther conveyances and assurances for the further, better, more 
perfectly and absolutely appointing, granting, conveying 
and assuring the said messuages, lands, hereditaments and 
premises, with their appurtenances, to the uses hereinbefore 
declared concerning the same, or to any purchaser or pur- 
chasers thereof, as the said L. M., C. D. and N. O., their heirs 
or assigns^ shall reasonably require : And also, that he the 
said J. K», his heirs or assigns, shall and will, at all times 
hereafter, until such sale or sales shall be made as aforesaid, 
keep insured in the ■ fire-office, or in some other office 

in London or Westminster, the said messuages and buildings 
now erected and hereafter to be erected by the said L. M. as 
aforesaid on the said lands and hereditaments, against loss or 

damage by fire, in the sum of L at the least, in the names 

of the said L,M., CD. and N. O., or of the survivors or sur- 
vivor of them, his heirs or assigns^ and produce and deliver to 
them or him the receipts for the premiums from time to time 
immediately after payment thereof; and if at any time or 
times hereafter, until such sale or sales shall be made, the said 
J. K., his heirs or assigns shall neglect to insure or keep insured 
the same messuages or tenements and premises at or in the said 

sum of /•, it shall be lawfiil for the said L. M*, C. D* and 

N. O., and the survivors cmd survivor of them, his executors, 
administrators, or assigns, to insure the same ; and whatever 
sum or sums of money shall from time to time be paid by them 
or him for the making or continuing such insurance or insur- 
ances, the same shall be charged upon the said messuages, 
lands, hereditaments and premises, with interest thereon from 
the time of payment, after the rate of 5/. per cent, per annum : 
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AND'they or he shall and may, and they are hereby authorised 
and empowered to raise and pay the same by such and the 
same ways and means as they are hereinbefore respectively au- 
thorised to raise and pay the several sum and sums of money 
intended to be hereby secured as aforesaid : And also, tliat To join in 
in case the said messuages, lands, hereditaments and pre- ga^^'™°'*" 
mises, or any part or parts thereof, shall be sold or mortgaged 
in pursuance of the trusts hereinbefore declared for that pur- 
pose, he the said J. K., his heirs, appointees, or assigns, shall 
and will if required, join in every such sale or mortgage, 
and execute the several conveyances of the premises to 
be sold or mortgaged unto and to the use of the purchaser or 
purchasers, mortgagee or mortgagees thereof, his, her, or their 
heirs or assigns, or as he, she or they shall direct or appoint, 
and enter into all proper and reasonable covenants with 
every purchaser or mortgagee, his, her or their heirs and 
assigns, for the estate, title, possession, and further assurance 
of the premises so to be sold or mortgaged : Nevertheless Not enential 
IT IS HEREBY DECLARED, that the joining of the said J. K., his lurei^n. 
heirs, appointees, or assigns in any such sale, or mortgage, or 
conveyance, shall not in any case be deemed essential or 
necessary to protect the title of cuiy purchaser or mortgagee 
thereof, the same being intended only for the future satis- 
faction of such purchaser or mortgagee: Provided also, if debtor joins, 
that in case the said messuaires, lands and hereditaments, or **>«>i"*« 

, /•iniij. /., covenants to 

any part thereof, shall be sold m pursuance of the power cease, 
hereinbefore contained for this purpose^ and the said J. K., 
his heirs, appointees, or assigns, shall in every such case duly 
perform the covenant lastly hereinbefore contained on his and 
their part, then the absolute covenants hereinbefore con- 
tained on his and their part, for the estate, tide, possession 
and further assurance of the messuages, lands and heredita- 
ments so to be sold, shall as to such messuages, lands and 
hereditaments as shall be sold and conveyed accordingly, 
thenceforth cease and be void. 

{^Add power to appoint new tnutees^ also trusUei indemnitieSj 
as ant^, p. ]67«, or short form, anti, p. 193.] 

In witness, &c. 
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V. 

Builder's Trust Deed^ 
For the Benefit of his Creditors — continued. ^..^ 

Indorsed upon No, IV. 

Further Charge, (a) 

Trust Deed between all the Parties of No. IF. for ex^ 
tending the Time there limited to complete ihe Buildings 
— Further Money being required for the Purpose, and 
the same Creditor agreeing to advance it — Declaration 
explaining the true Intent and Meaning of the Proviso 
in No. IV., for making that Deed void, in case all ike 

Creditors whose Debts amounted to 1, and upwards 

did not sign it within Two Months from the Date — 
Debtor allowed further Time to redeem — Power of Sale 
in No. IV. not to operate till after that Time. 

THIS INDENTURE made the day of , be- 
tween the within named A. B. of the first part, the within 

(a) In preparing 9i further charge, care should be taken that the power 
of sale in the original instrument be not destroyed. There can be no 
doubt that the recognition of the original mortgage by the mortgagor is 
an admission by him of all the powers contained in it ; that the rery 
act of further charging the mortgaged estate with an additional sum of 
money, although another contract, embraces the original contract^ and 
that, "without some controlling power in the new contract, all the powers 
in the mortgage remain undisturbed : the power of sale is merely sus- 
pended. The circumstance of the mortgagor declaring that the mortgaged 
estate shall not be redeemed, until as well the original debt as also the 
further advance shall be paid, cannot be otherwise justly construed than 
that it carries with it all the powers and remedies given to secure the 
original debt, and which are extended to the new debt; nevertheless 
doubts do exist upon so clear a proposition, and it is said that a power 
of sale must be expressly kept alive in a further charge or it shall be 
extinguished. The recent case of Curling v. Shuttleworth (3 Moo. and 
Pay. 36s,, 6 Bingh. 121.) is in favour of this position, though it did 
not decide the question. There a mortgage was made, dated the 1st 
of February, 1812, for 845/. ; and, by a deed-poll indorsed upon it, 
dated the Sd of April, 1813, a further charge was made for 560/., and 
all further sums to be thereafter lent not exceeding 3000/., in which a 
power of sale was given in default of payment of the original and new 
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named C. D. of the second part, the within named E. F. of 
the third part, the within named G. H. of the fourth part. 



debt. Bj another deed^ dated the 3d of June, 1822^ reciting that the 
former two Bums remained due, and that other advances had been made^ 
an security of the eaid deed-poll, amounting to 1 2952., and that the moneys 
secured by the first-mentioned mortgage deed and the deed-poll then 
amounted to 37S0L, the mortgagor farther charged the original 
security (and also assigned other property) with such sum^ and other 
moneys^ and all further sums^ that might become owing from the mort- 
gagor to the mortgagee on a day certain. This deed did not notice the 
power of sale. The mortgagee subsequently died ; and^ after the time 
limited for payment by the last deed, the executors of the mortgagee 
exercised the power of sale contained in ihe first furdier charge, and sold 
the mortgaged property by auction. The purchaser objected to the title on 
the ground that the power of sale was extinguished by the last further 
charge, and that it operated as a new contract between the parties. 
Against this objection it was contended that the power of sale was not 
extinguished by the third charge, as that deed referred to and recognised 
the preceding mortgages, and that a mortgagee taking a further security 
must not be considered as intending to give up any portion of his exist- 
ing security, and that the utmost effect of the last further charge was to 
suspend the power of sals until the time then limited for redemption had 
expired. Tindal C. J. said, that^ according to the conditions of sale^ 
the property was to be sold under a power ; the vendors (the executors), 
therefore^ should have shown an unquestionable power^ for there are no 
means of calculating the compensation to be allowed in case of any 
mistake. Supposing the power to have been only suspended, there may 
be a candid doubt how far that suspension may be considered to operate 
in a court of equity ; and, if there be a reasonable degree of doubt, 
this Court will not expect the purchaser to proceed. Park J. expressed 
himself of the same opinion, and that the Court ought not to drive 
parties into courts of equity. Bubbough J. said, " there is not only 
doubt, but, in my opinion, the power is gone by, not being mentioned in 
the third deed ; and the Court held that the purchaser was entitled to 
recover his deposit. In Cork v. Saunders (1 Barn. & Aid. 46.), where 
an insolvent, by an agreement dated in March, 1816, assigned his pro- 
perty, the creditors consenting that the business should be carried on 
for their benefit till the next Michaelmas, and then that the property 
should he sold, and the produce divided amongst them; and after 
Michaelmas had expired the creditors came to a new agreement that 
the sale should not take place, but that the business should be carried on 
for another year, till Michaelmas, 1817, upon the same terms and con- 
ditions as the original agreement ; it was not suggested that this arrange- 
ment, by which the sale and division' of the property were suspended, 
had die effect of defeating the power of sale and division ; but it was 
held even to bind a creditor who had signed the first agreement and 
had not concurred in any way in the second agreement 

A contract made by trustees for sale, to sell the trust property, will 
be enforced in equity, if it be within the terms of the power; but^ such 
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Recital.-— 
Tiine allowed 
not sufficient to 
complete build- 
ings. 



Money to be 
advanced not 
sufficient for 
the purpose. 



Same creditor 
agrees to ad- 
vance further 



sum. 



the within" named J. K. of the fifth part, the within named 
L. M. of the sixth part, the several persons whose names and 
seals, or the names and seals of whose respective firms, are 
subscribed and set at the foot of these presents, being the 
same persons whose names and seals, or the names and seals 
of whose respective firms, are subscribed and set at the foot of 
the within written indenture as creditors of the said J. K. 
of the seventh part, and the said L. M., C. D., and the 
within named N. O. of the eighth part; Whereas, since the 
date and execution of the within written indenture, it hath 
been estimated and agreed that the time for completing and 
finishing the within mentioned messuages, erections, and 
buildings, and for making the several within mentioned pay- 
ments, ought to be enlarged, and that the within mentioned 

sum of L agreed to be advanced by the said L, M., for 

the purpose of completing and finishing the within mentioned 
messuages or tenements and buildings, and the repayment 
thereof with lawful interest, intended to be secured by the 
within written indenture in the manner therein stated, will 
not be sufficient for the purposes within mentioned, and 
thereupon the said L. M. hath consented and agreed to ad- 
vance a further sum of money, not exceeding the sum of 

Z., for the completion of the purposes within expressed, 
upon having the repayment thereof with lawful interest for 
the same, fi"om the time or respective times of the advancement 
thereof secured to him, by such and the same ways and means 
as the within mentioned sum of /. and interest is by the 

within written indenture and hereinafter intended to be secured 
to be paid to him and them in case the said L. M. shall furnish 
the materials and make such advances as within specified ; 
but in case he shall not, and by and with the consent and 
approbation of the said C. D. and N. O., shall enter into a 
contract or contracts, and procure some other person or 
persons to finish and complete the said erections and build- 
ings, at a price to be agreed on not exceeding the sum of 

/., then upon having the amount thereof, with interest 



trustees enter into a contract for sale^ which would be decreed a breach 
of trusty equity will restrain the trustees from performing the contract^ 
and a purchaser will be justified in refusing to complete it. 
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from the time or respective times of pa3niient thereof, secured 
to be paid to him and them, and as well for the purpose of Credltofs aa* 
testifying their assent to the extension of the time for X*^^*^^*' 
the completing the said several erections and buildings, and complete the 
for the making of the several within mentioned payments, ^ 

and to such further advance by the said L. M., and of making 
to him such security for the same as is hereinafter more par^ 
tieularly mentioned : as also for the purpose of more fully and 
explicidy declaring the true intent and meaning of the pro* 
viso contained at the end of the within written indenture, all 
the said several parties hereto have consented and agreed to 
join in executing these presents, and in making such de- 
claration as is hereinafter contained : Now this Indenture Declaration en- 
wiTNESSETH, and it is hereby expressly declared and agreed ^^pietLag^ ^ 
between and by the said parties hereto, that the time for buildings, and 
completing and finishing the within mentioned erections and pay. 
buildings, and for the said L. M«, C. D«, and N. O. superin- 
tending the same, and also for the said J. K. making the 
several payments within mentioned, and thereby covenanted 
to be by him made as within mentioned, shall be enlarged 
until the — - day of ■ ■■, next ensuing the date hereof and 
that subject and without prejudice to the power of sale in the Restraint upon 
within written indenture contained, and all other powers and ^^ ^{^ 
authorities also therein contained, such power of sale as is 
within directed to be made shall not take place until de- 
fault shall be made in making the several payments afore- 
said, within the space of ten days after the said -— day 
of ■■ next ensuing 'the date hereof, in such and the same 
manner as if the said ■ day of ■ had been appointed 
for the purposes aforesaid, in the place or stead of the day 
or time within mentioned ; and the said L. M., for himself, L. M. to ad- 
his heirs, executors, and administrators doth hereby covenant sums, or pro- 
with the said J. K., his heirs and assigns, that he the said ^'^^^ ■*>™® P*'" 
L. M., his executors or administrators, shall and will, when piete buildings, 
thereunto required, advance and lend such further sum and 
sums of money as shall be necessary for completing the pur- 
poses in the within written indenture expressed, not ex* 
ceeding altogether the principal sum of—/., or otherwise 
procure and employ some person or persons to build and com- 
plete the said erections and buildings at a &ir and reasonable 
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price, by and with the consent and approbation of the said 
Declaration. C. D. and N. O. ; And this indenture further witnesseth, and 
urtbercharge. ||. jg hereby expressly covenanted, declared, and agreed, be- 
tween and by all and every the said parties hereto, and for 
the purpose of securing to the said L. M. the repayment of all 
such sum and sums of money so already advanced and hereby 
agreed to be advanced by him as aforesaid, together with law- 
ful interest from the time or respective times of the advance- 
ment thereof, the said J. K., for himself, his heirs, executors, 
and administrators, doth hereby covenant with the said L. M., 
his executors, administrators, and assigns, that the witliln writ- 
ten indenture, and the several powers, covenants, conditions, 
and agreements respectively therein contained, and all and 
every the within mentioned messuages, hereditaments, and pre- 
mises with the appurtenances by the within written indenture 
limited, appointed, granted, released, and conveyed unto and 
to the use of the said L. M., C. D. and N. O., their heirs and 
assigns, and every part and parcel thereof shall henceforth 
stand chargeable, remain, continue, and be a security unto 
him, the said L. M., his executors, administrators, and as- 
signs, for the repayment as well of the within mentioned sum 
of-^ /. and the interest thereof, as also of the said ftirther 
sum and sums of money not exceeding altogether the prin- 
cipal sum of — ■ — h hereinbefore agreed to be advanced and 
lent, or otherwise paid by him the said L. M«, for the build- 
ing and completing the said erections and buildings as afore- 
said, together with interest thereon, at and after the rate of 5/. 
per centum per annum from the time or respective times of 

his advancing and lending or paying the same, on the 

day of next ensuing the date hereof, in such manner 

and form, and with such and the same priorities over the 

other within mentioned charges and encumbrances, and 

upon, with, and imder such and the same trusts, powers, 

and provisoes as are hereinbefore, and in and by the within 

written indenture mentioned, expressed, and declared of 

and concerning the said within mentioned principal sum of 

— /. and the interest thereof, and the trusts, powers, and 

Trust estate provisoes therein contained respecting the same; and that 

deemed tiu" ^^ within mentioned hereditaments and premises or any 

further ad- part thereof shall not be redeemed or redeemable, either 

Tances paid. 
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in law or in equity, or be in anywise released or discharged 
from the within mentioned trusts, powers, and provisoes or 
any of them, until not only the within mentioned sum of 
— /. and the interest thereof, but also such further sum 
and sums of money not exceeding the said principal sum of 
/. so now agreed to be advanced and lent or other- 
wise paid for the building and completing such erections and 
buildings by the said L. M. as aforesaid, and the interest 
thereof shall be fully paid and satisfied to the said L. M., his 
executors, administrators, or assigns, according to the priority 
in the within written indenture expressed and declared of 

and concerning the said sum of /. and the interest thereof, 

and the true intent and meaning of these presents ; And the 
said J. K. doth hereby declare and agree, for himself, his heirs 
and assigns, that in case default shall be made by him or them 
in making the several payments aforesaid, within the space of 
ten days after the said ■ day of next ensuing the date 

hereof, the said L. M., C. D., and N. O., and the survivors 
and survivor of them, his executors, administrators, and as- 
signs, shall and lawfully may, without the necessity of any con- 
sent or concurrence of the said J. K., his heirs or assigns, 
exercise in all respects the power of sale contained in the 
within written indenture, and all other powers and autho- 
rities appertaining thereto in any manner howsoever, in 
such and the same manner, to all intents and purposes what- 
soever, as if the same power and powers respectively were 
here repeated verbatim ; it being the true intent and meaning 
of these presents that the execution of such power and pow- 
ers respectively is and are only suspended until the expiration 

of ten days after the day of — next ensuing the 

date hereof, and such default shall be then made as aforesaid. 
And whereas all the creditors of the said J. K., whose debts 

amount to L and upwards, did in fact duly sign and execute 

the within written indenture within the space of two calendar 
months next ensuing the date thereof (a), yet, in order to ob- 



(a) A trust deed for the payment of snch creditorg as ahall oome in 
and sign the deed within a limited period will not exclude a creditor 
who shall come in after that time, and after that time a hill may he filed 
against any creditor who shall stand out, to come in, or renounce the 
benefit of the trust, {Bunch y. Kent, 1 Vem. S60.) 
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mte all doabti and diffieoltieB tbat may hereafter ariae about 

the true construetioii and meaning of the proviso oontained at 

l>«dv^'^ ^ ^^ of ^ within written indenture, it is herAy expreubf 

tibe Uft'pro- agreed and dedoared, between and by all and every the said 

Tuo in No. IV. parties hereto, that the said proviso was at the time of the 

execution of the within written indenture meant* and is 
hereby declared and agreed, between and by all and every 
the said parties hereto^ to be meant to extend only to such of 
the creditors of the said J« K« as have now actually signed 
and executed the within written indenture^ and who are 
intended to sign and execute these presents, and who in &et 
are all the creditors of the said J. K«, whose debts amount to 
■■■■ h or upwards, so fiur as such creditors are known and can 
be ascertained; and that such proviso was not and is not meant 
or intended to extend to any other latent creditor or cre» 
ditors of the said J. K^ if any such there be; and the said 
several parties hereto do hereby severally ratify and confirm 
the within written indenture, according to the explanation 
hereby given and set forth concerning the said proviso. In 
witness, &c 



VI. 

Deed of Composition. 

Assignment hy a Trader ofaU his Personal Estate 
to One of his Creditors, who is to take all Ae Effects, 
and pay the Best of the Creditors a specified Sum among 
themj by an equal Pound Sate -— the Creditors assenting 
and rekasing the Debtor '^^ Indemnity against Bani^ 
ruptcyy ^c. 

THIS INDENTURE, made the day of — , be- 
tween a. B. [the debtor"] of the first part, the several per- 
sons whose names and seals, or the names and seals of whose 
respective firms, are subscribed and set at the fi)ot of these 
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presents of the second part, and C. D. [the ereditarl of the 

third part ; Whereas [recite the nature of the personal pr<h 

perty possessed by the debtor"] ; And whereas the said A. B. is Recital of 

indebted to the said several persons, parties hereto of the third ^ ' 

part, in the several sums of money set opposite their respective 

names in the schedule hereunder written ; and the said A. B. 

hath been for some time past and now is insolvent, and unable 

to discharge the same ; And whereas it hath been proposed Agreement to 

and agreed by die said A. B., and also by the said several ^^ects, uid 

other persons parties hereto of the third part, to assign and ^ release him. 

transfer all the personal estate and effects of the said A. B. to 

the said C. D. ; and that the said A. B. shall be released 

from the several and respective debts of the said several 

parties hereto of the third part upon the said C. D. paying 

to them the sum of /• to be equally divided between and 

among them the said creditors of the said A. B., by an 
equal pound rate, according to the amount of their several 
and respective debts, which the said CD. hath agreed to 
do, upon being indemnified against any loss, costs, charges, 
damages or expenses he may sustain by reason of any fiat 
in bankruptcy being at any time hereafter awarded against 
the said A. B., or any act for the relief of insolvent debtors, 
under which the said A. B. may be forced to seek relief 
in respect of any of the debts so due to the aforesaid ere* 
ditors of the said A. B. ; Now this indenture witnesseth Testatum. 
that in pursuance of the said agreement, and also in con* 
sideration of the sum of L of lawful current money of 

England to the said several persons parties hereto of 
the third part, in proportion to the amount of their several 
and req>ective debts, as set opposite their several names in 
the schedule hereunder written, (at the] request and by the 
direction and appointment of the said A. B., testified by his 
being a party to and executing these presents,) paid by 
the said C. D. at or before the sealing and delivery of these 
presents, the payment and receipt whereof they the said 
several parties hereto of the third part, in such proportions as 
aforesaid, do and each and every of them doth hereby admit 
and acknowledge, and from the same and every part thereof 
do and each and every of them doth hereby acquit, re- 
lease, and discharge the said C. D., his executors, ad- 
ministrators, and assigns, for ever, by these presents; And 
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also, in consideration of the sum of five shillings to the 
said A. B., and paid by the said C. D. at or before the 
execution of these presents, the receipt whereof is hereby 
acknowledged, he the said A. B. (with the privity and 
approbation and by the direction of the said several other 
persons parties hereto of the third part, testified by their 
severaUy being parties to and sealing and delivering these 
presents) hath granted, bargained, sold, assigned, trans- 
ferred and set over, and by these presents doth grant, 
bargain, sell, assign, transfer, and set over, and the said 
several parties hereto of the third part, creditors of the said 
A. B. HAVE, and each and every of them hath (as far as 
they severally legally can or may), bargained, sold, assigned, 
ratified, and confirmed, and by these presents do and each and 
every of them doth bargain, sell, assign, ratify, and confirm 
unto the said C. D., his executors, administrators, and assigns, 
all and singular the personal estate and effects, of what 
nature, kind, or quality soever or wheresoever, whereof the 
said A. B. is on tlie day of the date of these presents pos- 
sessed, interested in, or entitled unto, in possession, reversion, 
remainder, or expectancy, and which is particularly described 
and set forth in the schedule and inventory hereunder written, 
and all the estate, right, title, interest, property, claim, and 
demand whatsoever, both at law and in equity, of him the 
said A. B., and the said several parties hereto of the third 
part, every and each of them, of in or to the same respec- 
Nabendum. tively, or any part thereof: to have, hold, receive, and 

TAKE the said personal estate and effects of the said A. B., 
hereby assigned or intended so to be unto and by him the 
said C* D., his executors, administrators, and assigns, to and 
for his and their own proper use and benefit, and as and for 
his and their own estate and effects, absolutely and for ever : 
Power of at- And Jbr the better and mare effectually enabling the said C. D«, 
torney. |^jg executors, administrators, and assigns, to enforce the pay- 

ment of and receive the said hereby assigned personal estate, 
effects, and premises, he, the said A. B., (with such consent 
and approbation as aforesaid,) hath made, ordained, deputed, 
constituted, and appointed, and by these presents, doth make, 
ordain, depute, constitute, and appoint, tlie said C. D., his exe- 
cutors, administrators, and assigns, his true and lawful attorney 
and attorneys, irrevocable for him the said A. B., and in bis 
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name, or in the name or names of the said C. D., his exe* 
cutorsy administrators, or assigns, but for the sole and proper 
use and benefit of the said C. D^ his executors, adminis^ 
trators, and assigns, to demand, sue for, recover, and receive, 
from all persons whomsoever liable thereto, all and singular 
the personal estate and effects of the said A. B. to which he 
is entitled on the day of the date of these presents, either in 
possession, reversion, remainder, or expectancy ; and vpon 
non-payment or non-delivery thereof, or, of any^part thereof 
respectively, to use and take all such legal and equitable ways 
and means for obtaining, recovering, and receiving the same 
as shall be deemed necessary or expedient in that behalf; and 
on payment thereof to give suf&cient releases and- discharges 
for the money due thereon, and one or more attorney or 
attorneys, under him the said C. D., his executors, adminis- 
tratoi*s, or assigns, for any of the purposes aforesaid, to nomi- 
nate, substitute, or appoint, and from time to time remove or 
displace, as he or they shall think fit, he, the said A. B., with 
such consent of the said several parties hereto of the third 
part as aforesaid, testified as aforesaid, hereby transferring 
and giving unto the said C. D., his executors, administrators, 
and assigns, his full and whole power and authority in the 
premises, to every intent and purpose, and ratifying, and 
confirming, and promising, and agreeing to ratify and con- 
firm, all and whatsoever the said C. D., his executors, ad- 
ministrators, or assigns shall lawfully do or cause to be 
done in or about the premises by virtue of these presents : 
And each of them the said several persons parties hereto of Corenants by 
the third part, so far only as concerns his own acts and *7^**o" ^*>«* 

* , •' , , Uiey bave not 

defaults, for himself, his heirs, executors, administrators, encumbered 
and partners, doth hereby severally covenant, promise, and 
agree with the said C. D., his executors, administrators, and 
assigns, in manner following, that is to say, that the said 
several persons parties hereto of the third part respectively 
have not at any time heretofore made, done, or committed 
any act, deed, matter, or thing whatsoever, whereby the said 
premises hereinbefore assigned, ratified, and confirmed, or in- 
tended so to be, can or may be impeached, charged, or encum- 
bered in title in any manner howsoever : And also that the For fiirUier 
said several persons parties hereto of the third part respectively, •"«»"**• 
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and their respective executors^ administrators^ and partners, 
dhali and will at any time or times hereafter, at the request, 
costs, and charges of the said C. D., his executors, adminis- 
trators, and assigns, make and execute all such further 
assignments and assurances for the better and more effec- 
tually assigning and assuring, ratifying and confirming the 
said premises hereby assigned, and every part thereof, unto 
the said C. D., his executors, administrators, and assigns, 
and enabling him and them to have the full benefit thereof 
respectively as he or they, or his or their counsel in the law, 
shall advise and require ; and also that each and every of 
them the said several persons parties hereto of the third 
part shall and will from time to time, and at all times here- 
aAier, at their or some or one of their costs and charges, well 
and sufficiently save, protect, defend, keep harmless and in- 
demnified the said C. D. his heirs, executors, administrators, 
and assigns, and his and their lands and tenements, goods and 
chattels, of from and against all and all manner of actions or 
suits, either 'at law or in equity, which shall or may at any 
time hereafter be brought or commenced against the said C. D., 
his executors, administrators^ or assigns, by any of the afore- 
said creditor or ci*editors of the said A. B«, and of, from, and 
against all loss, costs, charges, damages or expenses which 
the said C. D., his executors, administrators, or assigns, shall 
or may suffer, sustain, expend, or be liable, or put unto for, 
upon, or on account of the assignment hereby made, or upon 
any other account whatsoever relating to these presents, or 
for or by reason of the said A. B. being at any time here- 
after found and declared a bankrupt, or seeking relief under 
the present or any future act for relief of insolvent debtors, 
whereby these presents, and any clause, matter, and thing 
herein contained, may be impeached, or be made or become 
void or voidable : And further, that in case the said A. B. 
shall at any time hereafter be declared a bankrupt, or he 
shall seek relief and take the benefit of the present or any 
future act for relief of insolvent debtors, and thereby these 
presents, or any clause, matter, or thing herein contained 
shall be impeached, or made or become void or voidable, 
or in case the said C. D., his executors, administrators, or 
assigns, shall be disturbed in the possession of, and shall be 
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called upon and compelled to relinquish and give up all or 
any part of the premises hereinbefore respectively assigned, 
ratified, and confirmed, or intended so to be, or in case all 
the creditors of the said A. B. whose several debts shall 
amount to ■ ■ < « and upwards shall not execute these pre- 
sents within three calendar months from the date thereof, then 
and in either of the said cases the said several persons parties 
hereto of the third part respectively, their respective heirs, 
executors, administrators or partners, shall and will, upon 
demand being made thereof, by the said C. D., his executorsi 
administrators, or assigns, well and truly pay or cause to be 
paid unto the said C. D., his executors, administrators, and 
assigns, the sum placed against hb or their names or firms 
hereunder set and subscribed as having been received by him 
or them, together with interest for the same after the rate of 
62. per cent per annum, to be computed from the day of the 
date of these presents up to and induding the day of payment 
thereof, and also together with a due share and proportion in And euh to 
common among all of the said parties hereto of the third Senate SirTof 
part of the costs of preparing and executing these presents, costs. 
and all loss, costs, charges, damages and expenses which shall 
or may be incurred or sustained by the said C. D., his exe- 
cutorsy administrators, or assigns, for or by reason or on 
account of these presents, or any clause, matter, or thing 
herein contained being impeached, or made or become 
void or voidable, or for or by reason or on account of 
the said C. D., his executors, administrators, and assigns, 
being obliged to relinquish or give up all or any part of the 
said premises hereinbefore assigned, ratified and confirmed to 
him the said C. D. : And that after such payment shall have Release and 
been fully made as last aforesaid, it is hereby covenanted, q^^^,^^ ''^ 
declared, and agreed, between and by all and every of the &c. 
parties to these presents, that the release hereinafter con- 
tained, and these presents, shall thereupon cease and be void 
to all intents and purposes whatsoever, and the said C. D., 
and the several other persons parties hereto, of the third part 
respectively, shall thereupon be at liberty to prove the whole 
amount of their respective debts under any such bankruptcy 
or insolvency as hereinbefore is mentioned: And the said CoTenantsfrom 
A. B. doth hereby for himself^ his heirs^ executorS) and ad* 
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miniatrators, covenant, promisci declare and agree with and to 
the said C. D.| his executors, administrators, and assigns, in 
manner following : (that is to say,) that he the said A« B. hath 
not at any time heretofore made, done, committed, or executed, 
or wittingly or willingly permitted or suffered any act, deed, 
matter, or thing whatsoever, whereby or by reason or means 
whereof the said premises hereby assigned, ratified and con- 
firmed, or any part thereof are, is, can, shall, or may be 
charged, encumbered, or afiected in any manner howsoever, 
or whereby the said C. D., his executors, administrators,' or as- 
signs shall or may be hindered or impeded in the recovering and 
receipt of the said premises, or any part thereof respectively : 
And ALlso, that for and notwithstanding any act, deed, matter, 
or thing whatsoever by him the said A. B. made, done, or com- 
mitted, he the said A. B. hath in himself full power and law- 
ful and absolute authority (with the consent of the said persons 
parties hereto of the third part) to assign the said premises unto 
the said C. D. in manner aforesaid, and that he the said A. B. 
his executors or administrators shall not nor will at any time 
hereafter receive the said premises hereinbefore assigned to the 
said C. D. his executors, administrators, or assigns, nor do 
any act whereby he or they shall or may be hindered from 
receiving or enforcing payment thereof: And that he the said 
CD., his executors, administrators, and assigns shall and 
lawfully may, at all times hereafter, peaceably and quietly have, 
possess, and enjoy the said personal estate and premises here- 
by assigned, or intended so to be, with the appurtenances, 
and receive and take the same and every part thereof respec- 
tively to and for his and their own use and benefit without 
any hinderance or denial whatsoever of or by the said A. B., and 
the several persons parties hereto of the third part, any or either 
of them, their any or either of their executors and administra- 
tors, or any other person or persons whomsoever lawfully or 
equitably claiming or to claim by, from, under, or in trust for 
him or tliem, freedand absolutely acquitted and discharged from 
all charges and encumbrances whatsoever : And further, that 
he the said A. B., his executors and administrators, and all 
persons claiming under or in trust for him or them any estate 
or interest into or out of the same premises, or any part 
thereof, shall and will at all times hereafter, upon the reason- 
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able request, and at the costs and charges of the said C. D., 
his executors^ administrators^ or assigns, make and execute 
all such further and other lawful assignments and assurances 
whatsoever, for the perfectly and absolutely assigning and 
assuring the said premises unto the said C. D., his executors, 
administrators and assigns, as the said C. D., his executors, 
administrators, and assigns shall require: And this in- Release by 

DENTURE LASTLY WITNESSETH, that for the considerations debtU'sult 

aforesaid, each of them, the said C. D., and the said several Je«* ^ *»'»'^- 
persons parties hereto of the third part, have, and each and making it void, 
every of them, hath (subject to the declaration or agreement 
hereinbefore contained for making void the same) remised, 
released, and for ever quitted claim, and by these presents 
DO, and each and every of them doth, for himself seve- 
rally, his heirs, executors, administrators, and partners, 
subject as last aforesaid, remise, release, and for ever quit 
claim unto the said A. B., his heirs, executors, and adminis- 
trators, ALL and all manner of action and actions, cause and 
causes of action, suits, debts, dues, sum and sums of money, 
accounts, reckonings, bonds, and other specialties, actions, 
covenants, contracts, agreements, promises, variances, contro- 
versies, judgments, extents, executions, claims, and demands 
whatsoever, both at law and in equity, which they the said 
C. D., and the said several other persons parties hereto of 
the third part, any or either of them, now have, or at any 
time heretofore had against the said A. B., upon any account 
or occasion whatsoever, from the beginning of the world to 
the day of the date of these presents. In Witness, &c. 



VOL. IIL 



258 Debtor and Creditor — Trust Deeds. 



VIL 

Power enablinff a Trustee, beinff a Solicitor, to make 
Professional Charges for Business performed in relation 
to the Trusty as in ordinary Cases, (a) 

PROVIDED ALWAYS, and it is hereby declared and 
agreed between and by the parties to these presents, and 
particularly by the said [mortgagor^ he being, as he doth 
hereby declare, fully cognisant of his legal rights, and of the 
effect and legal consequences of the power hereby intended 
to be given upon such legal rights testified by his executing 
these presents], that it shall and may be lawful for the said 
{solicitor trustee'] to make such charges for fees, disbursements, 
loss of time, and other remunerations as are usually allowed 
to attome3rs and solicitors, as well for the costs, charges, and 
expenses of preparing and executing these presents, as also in 
and about the carrying the trusts thereof into full and com- 
plete effect, and all other fees, costs, charges, and expenses 
incidental to, or in any wise relating thereto, in the same 
manner as if he were not a trustee : And the said [mortgagor'] 
doth hereby direct the trustee or trustees, for the time being, 
of these presents, to pay the said {solicitor]^ his executors or 
administrators, all such his bills of costs and charges as afore- 
said, as between attorney and client, accordingly, by, from, 
and out of the first moneys to arise or be produced under the 
aforesaid trusts, in the manner hereinbefore directed for the 
payment of the costs, charges, and expenses attending the 
trusts hereby created, (J) 



(a) See antk, pp. 171, 172. 

(6) It is advisable that the solicitor trustee should be described in 
the trust deed thus : — 

" A. B., of, &c., gentleman, one of the attorneys of Her Majesty's 
Court of Queen's Bench at Westminster." 

AUo that the foUovDing recital he introduced in the trust deed imme- 
diately preceding the operative part : — 

'' And whereas the said [solicitor] hath agreed to accept the afore- 
said trust jointly with the said C. D., in consideration of the power 
hereinafter contained, enabling him to charge and receive remuneration 
for his fees, loss of time, and charges in the same manner as if he were 
not a trustee as hereinafter declared by the said [mortgagor^* 



» 
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VIIL 

Trader's Assignment of all his Estate and Effects under 
the Bankrupt Ax:t, 6 G. 4. c. 16. 5. 4. (a) 

The Precedents^ Nos. /., ///., or X, wwzy he made use of 
varied as circumstances arid Hie nature of the property shall 
require^ omitting the release ly the creditors to the Debtor^ and 
introducing at tlie end the following clauses, 

PROVIDED ALSO9 and it is hereby further agreed and If Ett of bank- 
declared, that in case any fiat of bankruptcy shall be awarded ^^J^ ^^ 
against the said \trader\ who shall thereupon be found and months, deed 

declared a bankrupt before the— day of y (a day 

six months after the date of ilie deed^) then and in such case 
these presents, and every claim, matter, and thing herein 
contained shall cease and be void, and thereupon the several 

persons, parties hereto, of the part [the creditors'^ and 

the representatives of each and every of them shall and may 
prove their aforesaid respective debts, or so much thereof as 
shall then remain unpaid, in the same manner as if these 
presents had never been made and executed: Provided 
ALSO, and it is hereby farther agreed and declared, that if 



(a) Sec. 4. is as follows : — ''That where any such trader thaU, after tbia 
act shall have come into effect^ execute any conveyance or assignment by 
deed to a trustee or trustees^ of all his estate and effects for the benefit 
of all the creditors of such trader^ the execution of such deed shall not 
be deemed an act of bankruptcy, unless a commission issue against such 
trader within six calendar months from the execution thereof by such 
trader; provided that such deed shall be executed by every such 
trustee within fifteen days after the execution thereof by the said trader^ 
and that the execution by such trader and by every such trustee be attested 
by an attorney or solicitor; and that notice be given within two months 
after the execution thereof by such trader^ in case such trader reside 
in London^ or within 40 miles thereof^ in the London Gazette^ and also 
in two London daily newspapers ; and in case such trader does not re- 
side within 40 miles of London, then in the London Gazette^ and also 
in one London daily newspaper, and one provincial newspaper published 
near to such trader's residence, and such notice shall contain the date 
and execution of such deed^ and the name and place of abode respec- 
tively of every such trustee, and of such attorney and solicitor.'* 

s 2 
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any one or more of the creditors of the said [prader\ whose 
debt or debts shall alone or together amount to a sum suf- 
ficient to petition for a fiat in bankruptcy^ according to tlie 
statutes now in force, or hereafter to be in force concerning 
bankrupts, shall not execute these presents within the space 
of seven months from the date thereof, then and in such case 
it shall be lawful for the said [piistees] and the survivor of 
them, or the executors, administrators, or assigns of such 
survivor, by any writing under their or his hands or hand, to 
be indorsed upon these presents, to declare the same void 
and at an end; and thenceforth, from and immediately 
after such declaration shall have been so made as last afore- 
said, these presents, and every claim, matter, and thing 
therein contained shall determine and be absolutely void : 
And this indenture lastly witnesseth, that for the con- 
siderations aforesaid, they, the said [trustees^ if creditors], and 

also the several other persons, parties hereto of the 

part, [schedtded creditors]^ for themselves severally and re- 
spectively, and for their several and respective heirs, ex- 
ecutors, administrators, and partners do, and each and 
every of them doth, by these presents covenant and agree 
with the said [trader]^ his executors and administrators, that 
in case the said [trader]j his executors or administrators, do 
and shall in all tilings well and ti*uly observe, perform, fulfil, 
and keep all and every the covenants, conditions, and agree- 
ments hereinbefore contained, on his and their parts to be ob- 
served and performed, and particularly in case the said [trader^ 
do and shall at all times aid and assist the said [tnutees^^ their 
executors, administrators, and assigns, in getting in, recover- 
ing, and receiving the said hereby assigned estates, effects, 
and premises, and execute such other reasonable acts, matters, 
and things as shall be required of him by the said [pitstees']9 
their executors, administrators, or assigns, in or about the 
several trusts aforesaid, and in all respects in relation thereto ; 
then and in such case, and these presents shall be subsisting 
and in full force, and not have become void by virtue of any 
of the aforesaid provisions for the purpose, and after the full 
completion of the aforesaid trusts, they, the said Icreditars'], 
and also the said [p'usteesy if creditors]^ their respective heirs, 
executors, administrators, partners, and assigns, shall and 
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will, within -— i— « next after the expiration of six months 
from the day of the date of these presents, remise, release, 
discharge, and for ever quit claim unto the said [trader]^ his 
heirs, executors, and administrators, as well their and every 
of the debts set opposite to their respective names in the 
schedule here under written, as also all and all manner of 
actions and suits both at law and in equity which they, the 
said [tru8tees\ and also the said several other persons, parties 
hereto respectively of the ■■ part, now have or hath, or 
ever had, or which they or any or either of them, or any or 
either of their heirs, executors, administrators, partners, or 
assigns, at any time or times hereafter can, shall, or may 
have claim, challenge, or demand against the said [trader], 
his heirs, executors, or administrators, for or on account of 
the same debts respectively, or of any matter, cause, or thing 
whatsoever, from the beginning of the world to the day of the 
date of these presents. In Witness, &c. 



IX. 

Notice of the foregoing Trust Deed to he inserted in the 
London Gazette^ Sfc. as directed by the Statute 6 G. 4* 
c, 16. s, 4. 

Trust T)ie:ed for Creditors vnocfe Jy ^. J5. of -^— , Jron^ 

monger* 

TAKE NOTICE, that by an indenture bearing date the 

day of , and made between A. B. of [debtor'\ 

of the first part ; C. D. of , and E. F. of — [trustees']^ 

of the second part ; and the several persons whose names and 
seals, or the names and seals of whose respective firms are set 
and subscribed thereto, creditors of the said A. B. of the 
third part : All the estate and eifects whatsoever and where- 
soever, and of what nature or kind soever of A. B. of—, 

8 3 
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Ironmonger, were conveyed, assigned, and assured unto the 

. said C. D. and E. F., upon trust for the benefit of all the 

creditors of the said A. B. ; and that the said A. B. duly 

executed such indenture on the of , and that the 

said C. D. and K F. duly executed such indenture on the 

■■ day of—, and that the same indenture was duly 

executed by the said A. B., C. D., and E. F. respectively, 

in the presence of, and was attested by, G. H. of ^ one 

of the attorneys of Her Majesty's Court of Queen's Bench at 
Westminster, of all which premises the said A. B. doth hereby 
giv.e notice. 

Dated the — — day of 

G.H. 
Attorney for the said A. B. 



X- 

Assignment of Household Goods, Furniture, Stock in 
Trade, Book Debts, Sfc, by a Debtor to Trustees^ for the 
Benefit of his Creditors* 

A simple form adapted for common occurrences in trade, 

THIS INDENTURE, made the day of , be- 

Parties. TWEEN A, B. of, &c., of the first part, C. D. and E. F. (cre- 

ditors of the said A. B.) of the second part, and the several 
other persons whose names and seals are hereunto subscribed 
and set, also creditors of the said A. B., of the third part ; 
Recital of debts Whereas the said Ithe debtor^ is justly and truly indebted 

creditors. ^^^ ^^ ^^ ^' ^* ^^^ ^* ^'9 ^^^ ^^^^ ^^^o his said otlier 

creditors, parties hereto, of the third part, in the several 
sums of money set opposite to the signature of their respec- 
tive names or firms to tliese presents, which he is unable to 
.pay, but in order to make his said several creditors the 
Utmost satis&ction in his power, he hath proposed and agreed 
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to assign and make over unto the said C. D. and E. F. all 
his the said A. B/s household goods and furniture, stock in 
trade, fixtures, and utensils, book and other debts, sum and 
sums of money whatsoever due and owing to him from any 
person or persons whomsoever, and all other his estate and 
effects of what nature or kind soever, upon the trusts and for 
the several ends, intents, and purposes hereinafter mentioned, 
expressed, and contained of and concerning the same : Now Teutatum. 
THIS Indenture witnesseth, that in pursuance and per- 
formance of such agreement, and in consideration of the 
several debts or sums of money so due and owing from him 
the said A. B. to his said several creditors, and in consider- 
ation of the release hereinafter mentioned, and also in con- 
sideration of the sum of 10^. of lawful current money of 
England, to the said A. B. in hand paid by the said [C. D. 
and E. F.] at or before the sealing and delivering of these 
presents, the receipt whereof is hereby acknowledged, he 
the said A. B. (at the request and by the direction and 
appointment of the said several creditors, parties hereto, of 
the third part, testified by their severally being parties to 
and sealing and delivering these presents), hath granted, bar- 
gained, sold, assigned, transferred, and set over, and by these 
presents doth grant, bargain, sell, assign, transfer and set 
over unto the said C. D. and £. F., their executors, adminis- 
trators, and assigns, all and singular the household goods and Assigmcnt of 
furniture, plate, china, linen, stock in trade, fixtures, utensils, f^V* '^°^ ' 
and implements whatsoever of him the said A. B», being in 
or about the house, shop, warehouse, and other premises of 
him the said A. B., at — — aforesaid or elsewhere; And 
also all and every the debt and debts, sum or sums of money ^^ <^eb(s. 
whatsoever due^ owing, payable, or belonging to him the 
said A. B. fron>. any persons or person whomsoever, and all 
other the estate and effects whatsoever and wheresoever of 
him the said A. B., or wherein he has any right, title, or 
interest, together with all books of accounts, vouchers, and 
securities for or concerning the same, and all the estate, . 
right, title, interest, property, benefit, claim, and demand 
whatsoever, both at law and in equity, of him the said [the 
debtor']^ of, in, or to the. same respectively, to have, hold, Habendum. 
SECExvEy TAKE, AND ENJOY all and singular the said household 

s 4 
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goods and furniture, plate, china, and linen, stock in trade, 
fixtures, utensils, and implements, debts, sum and sums of 
money, and all and singular other the premises hereinbefore 
assigned or expressed and intended so to be, and every part 
and parcel thereof, with their and every of their appurtenances, 
unto the said C. D. and E. F., their executors, administra- 
tors^ and assigns, as their own proper goods, chattels, and 
debts from henceforth absolutely for ever, upon the trusts 
nevertheless, and to and for the ends, intents, and purposes 
hereinafter mentioned and declared of and concerning the 
same; (that is to say). Upon trust that they the said C. D. 
and E. F., their executors and administrators, shall and do 
in the first place as soon as conveniently may be, absolutely 
sell and dispose of all and singular the said household goods 
and furniture, plate, china, linen, stock in trade, fixtures, 
utensils, and implements, estate and effects, in such manner 
as to them shall seem meet, but for the most money that can 
be had or gotten for the same, and collect, get in, and receive 
all such debts and sums of money due and owing to the said 
A. B. as aforesaid, and thereout, in the first place, to retain 
and pay the costs and charges of preparing the present deed 
of assignment, and relating thereto, and all such other costs, 
charges, expenses, and payments as shall necessarily happen, 
arise, or become payable in or about such sale or sales, or for 
the rent and taxes of the said shop and premises, and in or 
about collecting or getting in, recovering and receiving, the 
said debts and sums of money so due and owing to the said 
A. B. as aforesaid or otherwise, in or about any other the 
trusts hereby in them reposed ; And then upon trust forth- 
with to pay and divide the net moneys to arise by the ways 
or means aforesaid, unto and amongst all and every the cre- 
ditors of him the said A. B. who shall execute this indenture, 
rateably and proportionably, according to the amount of the 
several debts due and owing to them the said creditors from 
the said A. B., without any preference or priority, and in 
case there should be any surplus 'after payment and discharge 
of the whole of the said debts and expenses, and other the- 
aforesaid trusts, then upon trust to pay such surplus to the 
said A. B., his executors, administrators, or assigns ; And 
for the considerations aforesaid, he the said A. B. hath made, 
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ordained, constituted, and appointed, and by these present 
doth make, ordain, constitute, and appoint the said C. D. 
and £• F., their executors, administrators, and assigns, to be 
true and lawful attorneys irrevocable of him the said A. B., 
his executors or administrators, but to and for and upon the 
trusts and purposes aforesaid, to ask, demand, and receive of 
and from all and every person or persons whom it doth, shall, 
or may concern, the said several and respective hereby as« 
signed debts, sums of money, effects and premises, and every 
part thereof, and upon receipt thereof, or of any part thereof, 
to give, sign, seal, and execute all necessary receipts, acquit- 
tances, and discharges for the same, and in default of pay- 
ment thereof, to commence, sue, and prosecute any action 
or suit, actions or suits, at law or in equity, in the name or 
names of him the said A. B., his executors or administrators, ^ 

and to proceed to judgment and execution therein, in such 
manner as shall be expedient for effecting the recovery and 
receipt thereof, and of every part thereof; And the said CoYen«it» 
A. B. for himself, his heirs, executors, and administrators, 
doth hereby covenant, promise, and agree, to and with the 
said C. D. and E. F., their executors, administrators, and 
assigns, that he the said A. B., his executors and adminis* 
trators, shall and will at all times justify and allow, ratify to ratify acts 
and confirm, all and whatsoever the said C. D. and E. F., ° ^^^^» 
their executors, administrators, or assigns, shall lawfully do 
or cause to be done in the premises in pursuance of these 
presents, and the power and authority to them hereby given, not to revoke 
and shall not nor will revoke or make void the powers and P^^®"* 
authorities hereinbefore given or granted, or any of them, 
nor shall nor will release or discharge any of the said hereby 
assigned debts or sums of money, nor disavow, discontinue, or not to disavow 
become nonsuit in any action to be brought by them for &!^n^^T'ac- 
recovery thereof, but shall and will at all times aid and assist tion. 
the said C. D. and E. F., their executors and administrators, 
in getting in, recovering, and receiving the said hereby as- 
signed effects and premises, and party in collecting and re- To aid in col- 
ceiving the outstanding debts due to his estate, or in all such ^®^^*"S debt*, 
other acts or things as shall be necessai*y or expedient for 
effecting the ends, intents, and purposes of this agreement : 
And this Indenture further witnesseth, that in con- 
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sideration of the assignment hereinbefore mentioned, the ^id 
C. D. and E. F., and also the several other creditors of the 
said A. B. executing these presents, for themselves severally 
and respectively, and for their several and respective heirs, 
executors, administrators, partners, and assigns, do and each 
and every of them doth by these presents covenant, promise, 
and agree with and to the said A. B., his executors, adminis- 
trators, and assigns, that in case the said A. B., his executors 
and administrators, do and shall in all things well and truly 
observe, perform, fulfil, and keep all and every the covenants 
and agreements hereinbefore contained, on his and their part 
and behalf to be observed, performed, fulfilled and kept, ac- 
cording to the true intent and meaning of these presents, and 
particularly in case the said A, B. shall and do at all times 
aid and assist the said C. D. and E. F., their executors and 
administrators, in getting in, recovering, and receiving the 
said hereby assigned effects and premises, and especially the 
said assigned outstanding debts due to his estate, and execute 
such other reasonable acts, matters, and things as shall be 
required of him by the said trustees in or about the execution 
of the several trusts aforesaid ; Then and from thenceforth 
and from and after the full completion of the said trusts, they 
the said C. D. and E. F., and also the said several creditors 
of tlie said A. B. executing these presents, their respective 
heirs, executors, administrators, partners, and assigns, shall 
and will by such proper and sufficient deeds and instruments 
in the law as shall be necessary for that purpose, remise, 
release, discharge, and for ever quit claim, as well their 
and each and every of their debts as also all and all manner 
of actions and suits, both at law and in equity, which they 
the said C. D. and E. F., and also the said other creditors of 
the said A, B., or any or either of them, now have or ever 
had, or which they or any or either of them, or any or either 
of their heirs, executors, administrators, partners, or assigns, 
at any time or times hereafter, can, shall, or may have, 
claim, challenge, or demand against the said A. B., his exe- 
cutors or administrators, for or by reason or means, or on 
account of any matter, cause, or thing whatsoever, from the 
beginning of the world to the day of the date of these pre- 
sents. In witn£sSj &c. 
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SIR EDWARD SUGDEN'S TRUSTEE ACT. 
1 1 G. 4. AND 1 W11.L. 4. c. fiO. (o) 

An Act for amending the laws respecting conveyances and transfers of 
estates and funds vested in trustees arut mortgagees ; and for enabling 
courts of equity to give effect to their decrees and orders in certain 
cases, 

Whebeab an act was passed in the sixth year of the reign of his late 6 G. 4. c. 74. 
Majesty King George the Fourth^ intituled '^ An Act for consolidating 
and amending the laws relating to conveyances and transfers of estates and 
funds vested in trustees who are infants, idiots^ lunatics, or trustees of un- 
sound mind, or who cannot he compelled or refuse to act; and also the laws 
relating to stocks and securities helonging to infants, idiots, lunatics, and 
persons of unsound mind : " and whereas an act was passed in the parlia- 
ment of Ireland in the second year of the reign of King George the First^ 
intituled " An Act to enahle infants who are seised or possessed of estates 2 G* I. (I.) 
in fee, in trust or hy way of mortgage, to make conveyances of such estates : 
and whereas an act was passed in the parliament of Ireland in the fifth 
year of the reign of King George the Second^ intituled " An Act to 
enahle idiots and lunatics who are seised or possessed of estates in fee 5 G. 2. (I.) 
or for lives or terms of years, in trust or hy way of mortgage^ to make 
conveyances, surrenders, or assignments of estates ; and to prevent delay 
in suits in equity where trustees are not found ;*' and whereas an act was 
passed in the seventh year of the reign of His late Msgesty King George 
the Fourth, intituled *' An Act to amend the laws in force in Ireland 7 G. 4. c 43. 
relating to conveyances and transfers of estates and funds vested in 
trustees : and whereas it is expedient that the provisions of the said acts 
should he consolidated and enlarged ; be it therefore enacted by the 
King's most Excellent Majesty, by and with the advice and consent of 
the lords spiritual and temporal, and commons, in this present parUa- 
ment assembled, and by the authority of the same, that the said recited Recited acts re- 
acts shall be and the same are hereby repealed, except so far as the same pealed, except 
relate to stock belonging beneficially to infants or lunatics, and also ^ herein men- 
except as to such proceedings of any description, under the same acts ^*°"®"* 
respectively, as shall have been commenced before the passing of this 
act, and which may be proceeded in according to the provisions of the 
said recited acts respectively, or according to the provisions of this act, 
as shall be thought expedient ; provided always, that the several acts 
repealed by the said first-recited act shall not be revived. 

II. And inasmuch as, in order to avoid unnecessary repetition. Rules for the 
certain words are used in this act as describing subjects, some of which, interpretation 
according to their usual sense, such words would not embrace ; for the ®^ ^^ ^^^ 
understanding of the sense attached to them in this act, be it further 
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enacted^ that the provisions of this act shall extend to and include the 
several other estates and persons, matters and things^ herein-after men- 
tioned ; (that is to say^) those relating to land, to any manor^ messuage, 
tenement^ hereditament, or real property, of whatever tenure, and to 
property of every description transferrable otherwise than in books kept 
by any company or society, or any share thereof or interest therein ; 
those relating to stock, to any fund, annuity, or security transferrable 
in books kept by any company or society established or to be established, 
or to any money payable for the discharge or redemption thereof, or any 
share or interest therein ; those relating to dividends, to interest or other 
annual produce ; those relating to a conveyance, to any tine, recovery, 
release, surrender, assignment, or other assurance, including all acts, 
deeds, and things necessary for making and perfecting the same ; those 
relating to a transfer, to any assignment, payment, or other disposition ; 
those relating to a lunatic, to any idiot or person of unsound mind or 
incapable of managing his affairs ; those relating to an heir, to any 
devise or other real representative by the common law or by custom or 
otherwise ; and those relating to an executor, to any administrator or 
other personal representative ; unless there be something in the subject 
or context repugnant to such construction ; and whenever this act, in 
describing or referring to any trustee or other person, or any trust land, 
conveyance, matter, or thing, uses the word importing the singular 
number or the masculine gender only, the same shall be understood to 
include and shall be applied to several persons as well as one person, and 
females as well as males, and bodies corporate as well as individuals, and 
several trust lands, stocks, conveyances, matters, or things respectively, 
as well as one trust land, stock, conveyance, matter, or thing re. 
spectively, unless there be something in the subject or context repi:^« 
nant to such construction. 
Where trustees m. And be it further enacted. That where any person seised or 
ofk^d^"^^^ possessed of any land upon any trust or by way of mortgage shall be 
lunatic the lunatic, it shall be lawful for the committee of the estate of such person, 
Lord Chan- hy the direction of the Lord Chancellor of Great Britain, being in- 
ccllor may trusted by virtue of the King's sign manual with the care and commit- 

direct the com- ment of the custody of the persons and estates of persons found idiot, 
""'^^ to *"^^ Innatic, or of unsound mind, to convey such land, in the place of such 
vey land • * trustee or mortgagee, to such person and in such manner as the said 

Lord Chancellor shall think proper ; and every such conveyance shall 
be as effectual as if the trustee or mortgagee, being lunatic, had been 
of sane mind, memory, and understanding, and had made and executed 
the same, 
or may direct IV. And be it 'further enacted. That where any stock shall be stand- 

the committee { ^g in the name of any person who shall be a lunatic, as a trustee or 
to transfer^'"^" ® xecutor, alone or jointly with any other person, or shall continue to be 
stocks or funds ^^ ending in the name of a deceased person whose executor shall be 
standing in the lunatic, or shall be otherwise vested in or transferrable by any person 
name of a lu-, who shall be lunatic, for the benefit of some other person, it shall be 
natic trustee, lawful for the Lord Chancellor, intrusted as aforesaid, to direct tlie 
dividends! *^ committee of the estate of any such lunatic to transfer or join in trans- 
ferring such stock to or into the name of such person and in such 
manner as the said Lord Chancellor shall think proper, and also to 
order such person appointed as aforesaid to receive and pay over or join 
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in receiving and paying over the dividends of such stock in such man- 
ner as the said Lord Chancellor shall direct ; and every such transfer^ 
receipt^ and payment shall he as effectual as if the person heing lunatic 
had heen of sane mind> memory, and understanding, and had trans- 
ferred, received, and paid, or joined in transferring, receiving, and pay- 
ing such stock or dividends. 

y. And he it further enacted, That where any such person as afore- Lord Chan- 
said heing lunatic shall not have heen found such hy inquisition, it shall eel lor, before 
be lawful for the Lord Chancellor, intrusted as aforesaid, to direct any JJ)^"^*"'?' t a 
person whom the said Lord Chancellor may think proper to appoint for peiion to con- 
that purpose, in the place of such last.mentioned lunatic, to convey or vey or transfer, 
join in conveying such land, or to transfer or join in transferring such 
stock, and receive and pay over the dividends thereof, as hereinbefore 
is mentioned ; and every such conveyance, transfer, receipt, or payment 
shall be as effectual as if the said person being lunatic had been of sane > 
mind, memory, and understanding, and had made, done, or executed 
the same; but where any sum of money shall be payable to such 
lunatic, no such last-mentioned order shaU be made if such sum of 
money shall exceed 700/. ; and where any sum not exceeding 700/. 
shall be' payable to such lunatic, and any such order shall he made, the 
Lord Chancellor, intrusted as \iforesaid, shall direct to whom and in 
what manner the money so payable shall be paid ; and every payment 
made in pursuance of such direction shall effectually discharge the 
person paying the. same from the money which he shall so pay. 

VI. And be it further enacted. That where any person seised or Infant trustees 
possessed of any land upon any trust or by way of mortgage shall be o' mortgagees 
under the age of twenty-one years, it shall be lawful for such infant, empowered 

by the direction of the Court of Chancery, to convey the same to such the^direc^ion of 

person and in such manner as the said Court shall think proper ; and the Court of 

every such conveyance shall be as effectual as if the infant trustee or Chancery, 
mortgagee had been, at the time of making or executing the same, of 
the age of twenty-one years. 

VII. And be it further enacted. That where any person seised or Infant trustees 
possessed upon any trust or by way of mortgage of any land situated or mortgAf^vs 
within the Duchy of Lancaster, or the counties palatine of Chester, ^^ land withm 
Lancaster, and Durham respectively, or the principality of Wales, shall of^the^courts of 
be under the age of twenty-one years, it shall be lawful for such infant, Lancaster, 

by the direction of the Court of the Duchy Chamber of Lancaster, the Chester, Dur- 
Court of Exchequer in the county palatine of Chester, the Court of bam, and 
Chancery in .the county palatine of Lancaster, the Court of Chancery Wales, 
in the county palatine of Durham, and the several Courts of Great 
Session in Wales respectively, as to premises within the jurisdiction of 
the same Courts respectively, to convey such lands to such person and 
in such manner as the said Courts respectively shall think proper, in 
like manner as such infant is hereinbefore empowered to convey the 
same by the direction of the Court of Chancery. 

VIII. And be it further enaeted. That where any person seised of When trustees 
any land upon any trust shall be out of the jurisdiction of or not of real estates 
amenable to the process of the Court of Chancery, or it shall be uncer- ?'^.^"' ?^ ^^^ 
tain, where there were several trustees, which of them was the survivor, |"^ uncertain*^ 
or it shall be uncertain whether the trustee last known to have been whether they 
seised as aforesaid be living or dead, or, if known to be dead, it shall be alive^ or who 
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not be known who is the heir ; or if any trustee seised as aforesaid, or 
the heir of any such trustee^ shall neglect or refuse to convey such land 
for the space of twenty-eight days next after a proper deed for making 
such conveyance shall have heen tendered for his execution by, or by 
an agent duly authorised by, any person entitled to require the same ; 
then and in every or any such case it shall be lawful for the said Court 
of Chancery to direct any person whom such Court may think proper to 
appoint for that purpose, in the place of the trustee or heir, to convey 
buch land to such person and in such manner as the said Court shall 
think proper ; and every such conveyance shall be as effectual as if 
the trustee seised as aforesaid, or his heir^ had made and executed the 
same. 

IX. And be it further enacted. That where any person possessed of 
any land for any term of years upon any trust shall be out of the 
jurisdiction of or not amenable to the process of the Court of Chancery, 
or it shall be uncertain whether the trustee last known to have been 
possessed as aforesaid be living or dead ; or if any trustee possessed as 
aforesaid, or the executor of any such trustee, shall neglect or refuse to 
assign or surrender such land for the space of twenty-eight days next 
after a proper deed for making such assignment or surrender shall have 
been tendered for his execution by, or by' an agent duly authorised by, 
any person entitled to require the same ; then and in every or any such 
case it shall be lawful for the said Court of Chancery to direct any 
person whom such Court may think proper to appoint for that purpose^ 
in the place of the trustee or executor, to assign or surrender such land 
to such person and in such manner as the Court shall think proper ; 
and every such assignment or surrender shall be as effectual as if the 
trustee possessed as aforesaid, or his executor, had made and executed 
the same. 

X. And be it further enacted, That where any person in whose name 
as a trustee or executor (either alone or together with the name of any 
other person), or in the name of whose testator, (whether as a trustee 
or beneficially,) any stock shall be standing, or any other person who 
shall otherwise have power to transfer or join with any other person in 
transferring any stock to which some other person shall be beneficially 
entitled, shall be out of the jurisdiction of or not amenable to the pro- 
cess of the Court of Chancery, or it shall be uncertain whether such 
person be living or dead ; or if any such trustee or executor or other 
person shall neglect or refuse to transfer such stock, or receive and pay 
over the dividends thereof to the person entitled thereto, or to any part 
thereof respectively, or as he shall direct, for the space of thirty-one days 
next after a request in writing for that purpose shall have been made to 
any such trustee or executor or other person^ by the person entitled as 
aforesaid, then and in every or any such case it shall be lawful for the 
Court of Chancery to direct such person as the said Court shall think 
proper to appoint for that purpose, in the place of such trustee or ex- 
ecutor or other person, to transfer or join in transferring such stock to 
or into the name of such person, and in such manner as such Court 
shall direct, and also to order any person appointed as aforesaid to re-> 
ceive and pay over or join in receiving and paying over the dividends 
of such stock in such manner as the said Court shall direct ; and every 
Buch transfer^ receipt^ and payment shall be as effectual as if the said 
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trastee or executor or other person had transferred or joined in trans- 
ferring such stock, or had received and paid^ or joined in receiving and 
paying the said dividends. 

XI. And be it further enacted. That every direction or order to be Directions or 
made in pursuance of this act by the Lord Chancellor, intrusted as orders of the 
aforesaid, or by the Court of Chancery, or by any other court herein- ^"^^^^^^^ 
before mentioned, shall be signified by an order to be made in any cause ^^ Chan- 
depending in such Court respectively, <Nr upon petition in the lunacy or cellor, &c 
matter ; and such person as hereinafter is mentioned shall be the pe- under the au- 
titioner, whether such person be or be not under any legal disabili^ ; thority of this 
(that is to say,) if the same shaU relate to a conveyance, transfer, re- ^^ *° ^. ™**^° 
oeipt, or payment to or in such manner as may be directed by any ^^^^ ^ * ^ 
person beneficially entitled, then upon the petition of the person or 

some or one of the persons beneficially entitled to the land, stock, or 
dividends to be conveyed, transferred, received, or paid; and if the 
same shall relate to a conveyance in order to vest any land or stock in 
a new trustee duly appointed by virtue of some power or authority in 
some instrument creating or declaring the trusts of sudi land or stock, 
or by the Court of Chancery, either alone or together with any con- 
tinuing trustee, then upon the petition either of the trustee or some or 
one of the trustees in whom the same shall be proposed to be vested, or 
of any person having an interest therein ; and if the same shall relate to 
the conveyance of an estate in mortgage, then upon the petition of the 
person or some or one of the persons entitled to the equity of retlemp.. 
tion thereof, or of the person or some or one of the persons entitled to 
the monies thereby secured, or the guardian or committee or some or 
one of the guardians or committees of the person entitled to such 
monies, if an infant or lunatic. 

XII. Provided always nevertheless, and be it further enacted. That Lord Chan- 

where, on account of the length of time which shall have elapsed since cellor or Court 

the creation or last declaration of a trust, the title of the person claim- ™f7 f*^ * , 

^ « \ • J VL ^ • A« hill to be tiled 

mg a conveyance or transfer may appear to require deliberate investiga- ^^ establish the 

tion in the presence of all parties interested, in order to prevent the right. 

vesting of the legal estate in a person who may not really be entitled to 

the benefit thereof; or if under other circumstances it shall appear to 

the Lord Chancellor, intrusted as aforesaid, or the Court of Chancery, 

or any other court herein- before mentioned, not proper to make an 

order upon petition ; it shall be lawful for such Lord Chancellor or any 

such court to direct a bill to be filed to establish the right of the party 

seeking the conveyance or transfer, and upon the establishment by a 

decree of such right, by the same decree, or any order in the cause or 

in the lunacy, or both, to direct a conveyance or transfer to be made 

according to the intent of this act. 

XII I. And be it further enacted. That any committee, infant, or Committee, in- 
other person directed by virtue of this act to make or join in making fants, &c. may 
any conveyance or transfer or receipt or payment, shall and may be ^ compelled to 
compelled by the order to be obtained as herein-before is mentioned, to V^^^^* trans- 
make and execute the same in tike manner as trustees of full age, and 

of sane mind, memory, and understanding, are compellable to convey, 
transfer, or receive and pay over the trust estates or funds vested in 
them respectively. 

XIV. And be it further enacted^ That where the person or any of Mortgage mo- 
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the persons to whom any money shall he payable, in or towards the 
redemption or discharge of any mortgage or incumbrance of which a 
release or conveyance shall be obtained under the powers of this act, 
shall be an infant, it shall be lawful for the person by whom such 
money shall he payable to pay the same into the Bank of England in 
the name and with the privity of the Accountant General of the Court 
of Chancery or of the Court of Exchequer, to be placed to his account in 
trust in any cause then depending in the said court concerning such 
money, or, if there shall be no such cause, to the credit of such infant, 
subject to the order and disposition of the said court respectively, or to 
such person or persons or in such other manner as the said court re- 
spectively shall direct; and the said court shall and is hereby empowered 
to order any money which shall so be paid into court to be invested in 
the public funds, and to order distribution thereof, or payment of the 
dividends thereof, as to the said court shall seem reasonable ; and every 
cashier of the Bank of England who shall receive any such money is 
hereby required to give to the person paying the same a receipt for such 
money ; and such receipt shall be an effectual discharge for the money 
therein respectively expressed to have been received* 

XV. And l^ it further enacted. That every person, being in other 
respects within the meaning of this act, shall be and be deemed to be a 
trustee within the meaning of this act, notwithstanding he may have 
some beneficial estate or interest in the same subject, or may have some 
duty as trustee to perform ; but in every such case, and in every case of 
a mortgagee (not being a naked trustee), it shall he in the discretion of 
the said Lord Chancellor, intrusted as aforesaid, or the said Court of 
Chancery, if under the circumstances it shall seem requisite, to direct a 
hill to be filed to establish the right of the party seeking the convey- 
ance or transfer, and not to make the order for such conveyance or 
transfer unless by the decree to be made in such cause, or until after 
such decree shall have been made. 

XVI. And be it further enacted, That where any land shall have 
been contracted to be sold, and the vendor or any of the vendors shall 
have departed this life, either having received the purchase-money for 
the same or some part thereof, or not having received any part thereof, 
and a specific performance of such contract, either wholly or as far as 
the same remains to he executed, or as far as the same by reason of the 
infancy can be executed, shall have been decreed by the Court of Chan- 
cery in the lifetime of such vendor or after his decease, and where one 
person shall have purchased an estate in the name of another, but the 
nominal purchaser shall, on the face of the conveyance, appear to be 
the real purchaser, and there shall be no declaration of trust from him, 
and a decree of the said court, either before or after the death of such 
nominal purchaser, shall have declared such nominal purchaser to he a 
trustee for the real purchaser, then and in every such case the heir of 
such vendor, or such nominal purchaser or his heir, in whom the pre- 
mises shall be vested, shall be and be deemed to be a trustee for the 
purchaser within the meaning of this act 

XVII. And be it further enacted. That where any land shall have 
been contracted to be sold, and the vendor or any of the vendors shall 
have departed this life, having devised the same in settlement so as to 
he vested in any person for life or other limited interest, with any re- 
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mainder^ limitation^ or gift over which may not be Tested^ or may be be sold, may be 
Tested in some person from whom a conreyance of the same cannot be directed to con- 
obtained^ or by way of executory devise^ and a specific performance of ^^y» ^^ * ^f" 
such contract, either whoUy or so far as the same remained to be exe- ^^rfjrmance*^" 
cuted^ shall hare been decreed by the Court of Chancery> it shall be ^ 
lawful for the court by whom such decree shall be made^ by the same 
or any other decree^ or any decretal order^ or upon petition in the 
cause^ to direct any such tenant for life or other person having a limited 
interest or the first executory devisee thereof, to convey the fee simple 
or other the whole estate contracted to be sold to the purchaser^ or in 
such manner as the said court shall think proper ; and every such con- 
veyance shall be as*efi^ctual as if the person who shall make the same 
were seised of the fee simple or other the whole estate contracted to be 
sold. 

XVIII. And be it further enacted^ That the several provisions herein- Act to extend 
before contained shall extend to every other case of a constructive trust, to other con. 
or trust arising or resulting by implication of law ; but in every such stroctWe and 
case where the alleged trustee has or claims a beneficial interest ad- ^"n^^^lared* 
Tersely to the party seeking a conveyance or transfer^ no order shall be y^^ decree, 
made for the execution of a conveyance or transfer by such alleged 

trustee until after it has been declared by the Court of Chancery, in a 
suit regularly instituted in such court, that such person is a trustee for 
the person so seeking a conveyance or transfer ; but this act shall not 
extend to cases upon partition, or cases arising out of the doctrine of 
election in equity, or to a vendor, except in any case herein-before ex- 
pressly provided for. 

XIX. And be it further enacted. That where any feme covett would Husbands of 
be a trustee, mortgagee, heir, or executor within the provisions of this female trustees 
act, if she were an infant or lunatic, or out of the jurisdiction or not *® ^ deemed 
amenable to the process of the Court of Chancery or Exchequer, or had [^^ ^^ 
refused or neglected as aforesaid to execute or make such conveyance, 

transfer^ receipt, or payment as herein-before is mentioned, and the 
concurrence of her husband shall be necessary in any conveyance, trans- 
fer, receipt, or payment which ought to be made or executed by her as 
such trustee, mortgagee, heir, or executor, then and in any such case 
such husband, whe^er under any disability or not, shall be and be 
deemed to be a trustee within the meaning of this act. 

XX. And be it further enacted. That the provisions herein-before provisions as 
contained for obtaining conveyances from any person being lunatic shall to lunacy to 
extend to and include all persons being lunatic who, by force of any extend to all 
kw for payment of debts out of real estate, would or hereafter may be ^J^y*^"*" 
compellable to convey any land if of sound mind. convey. 

XXI. And be it further enacted. That the provisions herein-before Act to extend 
contained shall extend and be construed to extend to all cases of peti- to petitions in 
tions in which the Lord Chancellor, intrusted as aforesaid, or the Court cases of charity 
of Chancery, or any of the judges thereof, is by law authorised and ■"*? |"ej^ 
empowered to grant relief and make summary orders without suit, either 

in matters of charity, or relative to or for the better security, or for the 
application, receipt, payment, or transfer of any of the fundiB thereof, or 
in matters relative to any benefit or friendly societies, or for the better 
security, or for the application, receipt, payment, or transfer of any of 
the funds thereof. 
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XXII. And whereas cases may occnr^ upon applications by petition 
under this act for a conveyance or transfer^ where the recent creation 
or declaration of the trust or other circumstances may render| it safe 
and expedient for the Lord Chancellor^ intrusted as aforesaid^ or the 
Court of Chancery^ (as the case may require^) to direct, by an order 
upon such petition^ a conveyance or transfer to be made to a new 
trustee or trustees^ without compelling the parties seeking such appoint- 
ment to file a bill for that purpose^ although there is no power in any 
deed or instrument creating or declaring the trusts of such land or stock 
to appoint new trustees ; be it therefore further enacted^ That in any 
such case it shall be lawful for the Lord Chancellor, intrusted as afore- 
said^ or the said Court of Chancery^ to appoint any person to beja new 
trustee, by an order to be made on a petition to be presented for a con- 
veyance or transfer imder this act^ after hearing all such parties as the 
said court shall think necessary ; and thereupon a conveyance or 
transfer shall and may be made and executed^ according to the pro- 
visions herein-before contained, to or so as to vest such land or stock 
in such new trustee, either alone or jointly with any surviving or con- 
tinuing trustee, as effectually and in the same manner as if such new 
trustee had been appointed under a power in any instrument creating 
or declaring the trusts of such land or stock, or in a suit regularly in- 
stituted. 

XXIII. And be it further enacted. That where all the persons in 
whom any land may have been vested, in trust for any charity or cha- 
ritable or public purpose, shall be dead, it shall be lawful for die Court 
of Chancery, on the petition of the persons or body administering 
such charity or superintending such public purpose, or of any person 
on behalf thereof, to direct any master or other officer of the said 
court to cause two successive advertisements to be inserted in the London 
Gazette and in one or more of the newspapers circulated in the county, 
city, or place where such land shall be situated, giving notice that the 
representative of the last surviving trustee do within twenty-eight days 
appear or give notice of his title to such master or other officer, and 
prove his pedigree or other title as trustee ; and if no person sliall 
appear to give such notice within such twenty-eight days, or the person 
who may appear or give such notice shall not, within thirty- one days 
after such appearance or notice, prove his title to the satisfaction of 
such master or- other officer, then and in such case it shall be lawful for 
the said court to appoint any new trustees for such charity or charitable 
or public purpose ; and such land may be conveyed to such new trus- 
tees by any person whom the said court respectively may direct for that 
purpose, by virtue of the provisions in this act, without the necessity of 
any decree. 

XXIV. And be it further enacted. That where in any suit com- 
menced or to be commenced in the Court of Chancery it shall be made 
to appear to the court by affidavit that diligent search and inquiry has 
been made after any person made a defendant who is only a trustee^ to 
serve him with the process of the court, and that he cannot be found, 
it shall be lawful for the said court to hear and determine such cause, 
and to make such absolute decree therein against every person who 
shall appear to them to be only a trustee, and not otherwise concerned in 
interest in the matter in question, in such and in the same manner as if 
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such trustee had been duly served with the process of the courts and 
had appeared and filed his answer thereto, and had also appeared by his 
counsel and clerk at the hearing of such cause : provided always, that 
no such decree shall bind^ affect^ or in anywise prejudice any person 
against whom the same shall be made, without service of process upon 
him as aforesaid, his heirs, executors, or administrators, for or in respect 
of any estate, right, or interest which such person shall have at the 
time of making such decree, for his own use or benefit, or otherwise 
than as a trustee as aforesaid. 

XXV. And be it further enacted. That the Lord Chancellor intrusted Costs may be • 
as aforesaid, and the Court of Chancery, may order the costs and ex- directed to be 
penses of and relating to the petitions, orders, directions, conveyances, ^^^ 

and transfers to be made in pursuance of this act, or any of them, to 
be paid and raised out of or from the land or stock or the rents or 
dividends in respect of which the same respectively shall be made, or 
in such other manner as the said Lord Chancellor or court shall think 
proper. 

XXVI. And be it further enacted. That the powers and authorities Powers gi^en 
given by this act to the Lord Chancdlor of Great Britain, intrusted as to the I^rd 
aforesaid, shall extend to all land and stock within any of the dominions. Chancellor of 
plantations, and colonies belonging to His Majesty (except Scotland and ^"^^ Britain; 
Ireland). 

XXVII. And be it further enacted. That the powers and authorities which may be 
given by tfab act to the Lord Chancdlor of Great Britain, intrusted as exercised by 
aforesaid, shall and may be exercised in like manner by and are hereby ***{: ^'J Chan- 
given to the Lord Chancellor of Ireland, intrusted as aforesaid, with ^e^|[|^ 
respect to all land and stock in Ireland. 

XXVIII. And be it further enacted. That the powers and autho- Powersgivento 
rities given by this act to the Lord Chancellor of Great Britain, in- *be Lord Chan- 
trusted as aforesaid, shall and may be exercised in like manner by and ^ a *tJS*"** 
are hereby given to the Lord Keeper or Commissioner of the Great Keercr and 
Seal of Great Britain for the time being, intrusted as aforesaid ; and Commianoners. 
the powers and authorities given by this act to the Lord Chancellor 

of Ireland, intrusted as aforesaid, shall and may be exercised in like 
manner by and are hereby given to the Lord Keeper or Commissioners 
of the Great Seal of Ireland for the time being, intrusted as aforesaid. 

XXIX. And be it further enacted, that the powers and authorities Powers given 
given by this act to the Court of Chancery in England shall extend to *^ the Court of 
all land and stock within any of the dominions, plantations, and colonies S*"j^7 *" 
belonging to His Majesty (except Scotland). "^ * 

XXX. And be it further enacted. That the powers and authorities which may be 
given by this act to the Court of Chancery, and the provisions con- "erciaed by 
tained in this act relating to the said court, diall and may be exercised ExclwMuiar 
in like manner by and are hereby given and extended to the Court of 
Exchequer. 

XXXI. And be it further enacted. That the powers and authorities Powers given 
given by this act to the Courts of Chancery and Exchequer in England, to courts in 
and the provisions contained in this act relating to the same courts, Jn«l™ ™fy 
shall and may be exercised in like manner and are hereby given and ^j^^ ^^^^ courte 
extended to the several Courts of Chancery and Exchequer in Ireland, in irdand. 
with respect to all land and stock in Ireland. 
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XXXII. Provided always^ and be it further enacted. That in all 
cases in which orders shall be made, in pursuance of this act, for the 
transfer of stock, the person to be named in such order for making 
such transfer shaU either be the committee of the estate of the person 
being lunatic in whose place such transfer shall be made, or a co-trustee 
or co-executor of the person in whose place such person shall be di- 
rected to transfer, or some officer of the company or society in whose 
books^the same respectively shall be directed to be made ; and where 
such transfer shall be directed to be made in books kept by the governor 
and company of the Bank of England, such officer shall be the secretary 
or deputy secretary or accountant general for the time being of the said 
governor and company, or his deputy. ".T. 

XXXIII. And be it further enacted. That this act shall be and is 
hereby declared to be a ftill and complete indemnity and discharge to 
the governor and company of the Bank of England, and all other com- 
panies and societies, and their officers and servants, for all acts and 
things done or permitted to be done pursuant thereto, and that such 
acts and things shall not be questioned or impeached in any court of 
law or equity to their prejudice or detriment. 

4 & 5 Will. 4. c 23. 

An Aet for the amendment of the law relative to the escheat and for^ 
feiture of real and pergonal property holden in trust, (a) 

Whereas great inconvenience has been found to result to persons 
beneficially entitled to real or personal property by the escheating or 
forfeiture thereof to his Majesty, to corporations, to lords of manors, 
and others, in consequence of the death without heirs, or the conviction 
for treason or felony, of a trustee in whom or in whose name the same 
is vested : And whereas it is expedient that the same should be remedied : 
and inasmuch as, in order to avoid repetition, certain words are used in 
this act as describing subjects^ some of which, according to their usual 
sense, such words would not embrace ; for die understanding of the 
sense attached to them in this act, be it therefore enacted by the King's 
most Excellent Majesty, by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present parliament as- 
sembled, and by the authority of the same. That the provisions of this 
act shall extend to and include the several estates and persons, matters 
and things herein-after mentioned ; (that is to say,) those relating to 
land, to any manor, messuage, tenement, hereditament, or real property, 
whether freehold, customaryhold, copyhold, or of any tenure whatever ; 
those relating to chattels, to personal property of every description 
capable of being transferred or disposed of otherwise than in books kept 
by any company or society, or to any share thereof or interest therein ; 
those relating to stock, to any fund, annuity, or security transferable in 
books kept by any company or society established or to be established, 
or to any money payable for the discharge and redemption thereof, or to 
any share or interest therein ; those relating to dividends, to interest, or 
other annual produce ; those relating to a conveyance, to any lease and 
release, surrender or other assurance of real property, including all acts 



(a) Ant^, pp. 208. 210. 212. 
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and deeds necessary for msklDg and perfecting the same ; those relating 
to an assignment, to any surrender, delivery^ or other disposition of 
the personal property^ and to all acts, deeds, and things necessary for 
making and perfecting the same ; those relating to a transfer, to any 
payment or other disposition of stock ; those relating to an heir, to any 
devisee or other ' real representative, by the common law, or by custom, 
or otherwise ; and those relating to an executor, to any administrator or 
other personal representative ; unless there be something in the sul^ject 
or context repugnant to such construction ; and whenever this act, in 
describing or referring to any trustee or other person, or any trust, land, 
stock, conveyance, assignment, transfer, grant, matter, or thing, uses the 
word importing the singular number or the masculine gender only, the 
same shall be understood to include and shall be applied to several 
persons as well as one person, and females as well males, and bodies 
corporate as well as individuals, and several trusts, lands, stocks, con- 
veyances, assignments, transfers, grants, matters, or things respectively, 
as well as one trust, land, stock, conveyance, assignment, transfer, grant, 
matter, or thing respectively, unless there be something in the subject 
or context repugnant to sudi construction. 

II. And be it enacted. That where any person seised of any land If trustee or 
upon any trust or by way of mortgage dies without an heir, it shall be mortgage of 
lawful for the Court of Chancery to appoint a person to convey such "J^J*^** *^ 
land in like manner as is provided by the act of the eleventh year of ^^ tte^Court 
King (jeorge the Fourth, and the first year of his present Magesty, of Cbanoery 
intituled " An Act for amending the laws respecting conveyances and may appoint a 
transfers of estates and funds vested in trustees and mortgagees, and for person to oon- 
enabling courts of equity to give effect to their decrees and orders in ^^* 

certain cases," in case such trustee or mortgagee had left an heir, and it 
was not known who was such heir ; and such conveyance shall be as 
effectual as if there was such heir, (a) 

III. And be it further enacted. That no land, chattels, or stock Luub, &e. ' 
vested in any person upon any trust or by way of mortgage, or any vested in any 
profiu thereof, shall escheat or be forfeited to his Mig'esty, his heirs, or trustee shall 
successors, or to any corporation, lord of a manor, or odier person, by °P^ '^^ 
reason of the attainder or conviction for any o£fenoe of such trustee or ^^^ of the 
mortgagee, but shall remain in such trustee or mortgagee, or survive to atuinder or 
his co-trustee, or descend or vest in his representative, aa if no such conviction of 
attainder or conviction had taken place. "ueh trustee. 

IV. And be it enacted, That the several provisions of this act shall To whom and 
extend to every case of a trustee having some beneficial estate or interest to what cases 
in the same subject, or some duty as trustee to perform, and also to every ^* provisions 
case of a trust arising or resulting by implication of law or by con- J?"J "^ "^^ 
struction of equity. 

V. Provided idways, and be it hereby enacted, that nothing con- xbis act not to 
tained in this act shall prevent the escheat or forfeiture of any land, prevent the es- 
chattels, or stock vested in any such trustee or mortgagee, so far as cheat of anj 
relates to any beneficial interest therein of any such trustee or mort- beneficial in- 
gagee, but such land, chattels, or stock, so far as relates to any such 

beneficial interest, shall be recoverable in the same manner as if this 
act had not passed. 

(a) Antif p. 212. — post. 278. 
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Where any VI. And whereas it is expedient to relieve'persons beneficially entitled 

penon possess- to real or personal property which has already escheated or become 
ing lands, &e. forfeited to his Majesty^ to corporations^ to lords of manors, or others, 
as a trustee ^^ ^^^ ^ ^g means aforesaid ; be it therefore enacted, that in all cases 
'^ 'Th where before the passing of this act any person possessed of or entitled 

or have been *© any land, chattels, or stock, or any right to or interest in any land, 
convicted, chattels, or stock, as a tnistee thereof, either in whole or in part, or 

before the pass- jointly with some other tnistee or trustees, shall have died without an 
ing of this act, j^^jj.^ qj. ^^Sl have been convicted of any offence whereby the said land, 
*K}^|f^^ chattels, or stock, or any of them, have escheated or been forfeited, or 
subject to the ^*^® become subject to any escheat or forfeiture, then and in every or 
control of the any such case the said land, chattels, or stock, or the right thereto or 
Court of Chan- interest therein which hath escheated or been forfeited, or become sub- 
oery. ject to escheat or forfeiture by reason thereof, shall be subject to the 

order, control, and disposition of the Court of Chancery, for the use 
of the party beneficially interested therein, in such manner, and sub- 
ject in idl respects to such rights and incidents, and to such orders and 
regulations of the said court, under the provisions of the said act of 
the eleventh year of King George the Fourth and of the first year of 
his present Majesty, as if such person so dead without an heir, or so 
convicted, as aforesaid, were out of the jurisdiction of or not amenable 
to the process of the said court, without having been so convicted : 
Proviso. provided always, that nothing in this clause contained shall extend to 

any land, chattds, or stock now vested in any person by virtue of any 
grant thereof made subsequently to the time when such escheat or for- 
feiture first occurred, or to any land, chattels, or stock which more 
than twenty years prior to the passing of this act shall have been 
actually vested in possession or reduced into possession by the party 
entitled thereto by virtue of any such escheat or forfeiture. 



LORD LANGDALB'S ACT, 

For amending and explaining sects. 8. and 18. of Sir £dward Sugden's 
Trustee Act, {ante p. 2670 ^^ ^^^^ ^* ^^ ^^® Escheat and Forfeiture 
Act {ante p. 276.). 

1 & 2 Vict. c. 69. 
An Act to remove dovbts respecting conveyances of estates vested in heirs 

and devisees of mortgagees. 

Whereas by an act passed in the first year of the reign of his late Ma- 
1 W. 4k e^ 60. jesty King William the Fourth, intituled *' An Act for amending the laws 

respecting conveyances and transfers of estates and funds vested in trus- 
tees and mortgagees, and for enabling courts of equity to give effect to 
their decrees and orders in certain cases,'' it was enacted, that where 
any person seised of any land upon any trust should be out of the 
jurisdiction of or not amenable to the process of the Court of Chancery, 
or it should be uncertain, where there were several trustees, which of 
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them was the survivor^ or it should be uncertain whether the trustee 
last known to have been seised as aforesaid were living or dead^ or if 
known to be dead it should not be known who was his heir^ or if any 
trustee seised as aforesaid^ or the heir of any such trustee should 
neglect, or refuse to convey such land for the space of twenty-eight days 
next after a proper deed for making such conveyance should have been 
tendered for his execution by^ or by an agent duly authorised by, any 
person entitled to require the same^ then and in every or any such 
case it should be lawful for the said Court of Chancery to direct any 
person whom such court might think proper to appoint for that pur- 
pose, in the place of the trustee or heir^ to convey such land to such 
person and in such manner as the said court should think proper, and 
that every such conveyance should be as effectual as if the trustees 
seised as aforesaid or his heir had made and executed the same ; and by 
the same act it was further enacted^ that the several provisions therein- 
before contained should extend to every case of a constructive trust, or 
trust arising or resulting by implication of law, but that in every such 
case, where the alleged trustee had or claimed a beneficial interest 
adversely to the party seeking a conveyance or transfer, no order 
should be made for the execution of a conveyance or transfer by such 
alleged trustee until after it had been declared by the Court of 
Chancery, in a suit regularly instituted in such court, that such per- 
son was a trustee for the person so seeking a conveyance or transfer ; 
but that the said act should not extend to cases upon partition, or 
cases arising out of the doctrine of election in equity, or to a vendor, 
except in any case therein-before expressly provided for : and whereas 
by another act passed in the fourth and fifth years of the reign of his 
said late Majesty King William the Fourth, intituled ^'An Act for the 4& 5 w. 4. 
amendment of the law relative to the escheat and forfeiture of real and c. 23, 
personal property holden in trust," it was enacted, that where any 
person seised of any land upon any trust or by way of mortgage died 
without an heir, it should be lawful for the Court of Chancery to 
appoint a person to convey such land in like manner as was provided 
by the herein-before in part recited act in case such trustee or mort- 
gagee had left an heir, and it was not known who was such heir, and 
that such conveyance should be as effectual as if there was such heir : 
and whereas doubts have arisen whether the provisions of the said acts 
extend to the cases herein-after mentioned ; and it is expedient that 
such doubts should be removed by authority of parliament: may it 
therefore please your Majesty, that it may be enacted and declared ; and 
be it enacted and declared by the Queen's most Excellent Majesty, by in certain cases 
and with the advice and consent of the lords spiritual and temporal, to which it is 
and commons, in this present parliament assembled, and by the doubtful whe- 
authority of the same, that where any person seised of any land by ^^ ^^T^ ^^^ 
way of mortgage shall have departed this life without having been in Qq^p^ Qf chau- 
possession of such land or in the receipt of the rents and profits eery to appoint 
thereof, and the money due in respect of such mortgage shall have persons in place 
been or shall be paid to his executor or administrator, and the devisee of the devisee, 
or heir or other real representatives, or any of the devisees or heirs **®*'^' ^^l* ^ 
of real representatives of such mortgagee shall be out of the juris- ^/ ^ ' ' 
diction or not amenable to the process of the Court of Chancery, or 
it shall be ^ncertaiD, where there were severftl deyisees or repre* 
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« 

BentatiTes who were joint tenants^ which of them was the survivor^ or 
it shall he uncertain whether any such devisee or heir or represent- 
ative be living or dead^ or if known to be dead it shall not be known 
who was his heir, or where such mortgagee or any such devisee or heir 
or representative shall have died without an heir, or if any such devisee 
or heir or representative shall neglect or refuse to convey such land for 
the space of twenty-eight days next after a proper deed for making such 
conveyance shall have been tendered for his execution by, or by an agent 
duly authorised by, any person entitled to require the same, then and in 
every such case it shall be lawful for the said Court of Chancery to direct 
any person whom such Court may think proper to appoint for that pur- 
pose in the place of the devisee, heir, or representative, (whether such 
devisee, heir, or representative shall or shall not have a beneficial in- 
terest in the money paid to the executor or administrator as aforesaid,) 
to convey such land, and in like manner as by the said first recited act 
the said Court is empowered to appoint a person to convey in the cases 
therein mentioned in the place of a trustee or the heir of a trustee, 
and every such conveyance shall be as eiBTectual as if such devisee or 
heir or representative had executed the same. 
Act to extend I^* And be it further enacted. That the words used in this act shall 

to England and have the same efiect in England and in Ireland, and shall embrace the 
Ireland, and to same objects as they would have had and embraced if the provision 
be conctrued a hereinbefore contained had formed part of the said recited acta or either 
a^ of them. 

Recited acts m* Provided always, and be it hereby enacted and declared. That 

not to extend the said recited acts or eitlier of them shall not be construed to extend 
to any cases of to any case of any person dying seised of any land by way of mortgage, 
mort^e other ^^^^ ^jj^j g^j^ ^ ^^^ hereinbefore expressly provided for (a). 

provided for. " 

(a) Seean^^, p. 210. 
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An Act for the regulatian of benefit buUding societies. 

Whereas certain societies commonly called building societies have 
been established in different parts of the kingdom principally amongst 
the industrious classes^ for ^e purpose of raising by small periodi- 
cal subscriptions a fund to assist the members thereof in obtaining 
a small freehold or leasehold property, and it is expedient to afford 
encouragement and protection to such societies and the property ob* 
tained therewith : Be it therefore enacted by the King's most Excellent 
Majesty, by and with the advice and consent of the lords spiritual and 
temper^ and commons, in this present parliament assembled, and by the 
authority of the same. That it diall and may be lawful for any number Societies may 
of persons in Great Britain and Ireland to form themselyes into and be esublished 
establish societies for the purpose of raising, by the monthly or other for the purchase 
subscriptions of the sereral members of such societies, shares not exceeding ^ erection of 
the value of 150/. for each share, such subscriptions not to exceed in the ^^ "^ • 
whole 20s. per month for each share, a stock or fund for the purpose of 
enabling each member thereof to receive out of the funds of such society 
the amount or value of his or her share or shares therein, to erect or pur- 
chase one or more dwelling house or dwelling houses, or other real or 
leasehold estate to be secured by way of mortgage to such society until 
the amount or value of his or her shares shall have been fuUy repaid to 
such society with the interest thereon, and all fines or other payments 
incurred in respect thereof, and to and for the several members of each 
society from time to time to assemble together, and to make, ordain, 
and constitute such proper and wholesome rules and regulations for the 
government and guidance of the same, as to the roigor part of the 
members of such society so assembled together shall seem meet, so as 
such rules shall not be repugnant to the express provisions of this act 
and to the general laws of the realm, and to impose and inflict such 
reasonable fines, penalties, and forftitures upon the several members of 
any such society who shall offend against any such rules, as the members 
may think fit, to be respectively paid to such uses for the benefit of such 
society as such society by such rules shall direct, and also from time to 
time to alter and amend such rules as occasion shall require, or annul or 
repeal the same, and to make new rules in lieu thereof, under such 
restrictions as are in this act contained ; provided that no member shall 
receive or be entitled to receive from the funds of such society any 
interest or dividend, by way of annual or other periodical profit upon 
any shares in such society, until the amount or value of his or her share 
shall have been realised, except on the withdrawal of such member, 
according to the rules of such society then in force. 

II. And be it enacted. That it shall and may be lawful to and for Bonus, &c. not 
any such society to have and receive from any member or members ^ ^ usurious. 
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thereof any sum or sums of iponey^ by way of bonus on any share or 
shares, for the privilege of receiving the same in advance prior |to the 
same being realised, and also any interest for the share or shares so re- 
ceived or any part thereof^ without being subject or liable on account 
thereof to any of the forfeitures or penalties imposed by any act or acts 
of parliament relating to usury. 
Rules may be III. And be it further enacted, That it shall and may be lawful to 
made to pro- and for any such society^ in and by the rules thereof^ to describe the 
vide forma of £qj^ ^^ forms of conveyance, mortgage, transfer, agreement, bond, or 
^nveyance, other instrument which may be necessary for carrying the purposes of 

the said society into execution ; and which shall be specified and set 
forth in a schedule to be annexed to the rules of such society^ and duly 
certified and deposited as herein-after provided. 
Provisions of IV. And be it further enacted. That all the provisions of a certain 

friendly society ^ct made and passed in the tenth year of the reign of his late Majesty 
^%f^^^'^ King George the Fourth, intituled " An act to consolidate and amend 
5 W 4 c. 40. ^^ ^*^^ relating to friendly societies," and also tiie provisions of a cer- 
extended to tain other act made and passed in the fourth and fifth years of the 
this act. reign of his present Majesty King William the Fourth, intituled '^ An 

act to amend an act of the tenth year of his late Majesty King George 
the Fourth, to consolidate and amend the laws relating to friendly 
societies," so far as the same, or any part thereof, may be applicable 
to the purpose of any benefit building society, and to the framing, cer- 
tifying, enrolling, and altering the rules thereof, shall extend and apply 
to such benefit building society and the rules thereof, in such and the 
same manner as if the provisions of the said acts had been herein ex- 
pressly re-enacted. 
Receipt en- ' V. And be it further enacted. That it shall be lawful for the trustees 

dorsed on mort- named in any mortgage made on behalf of such societies, or the sur- 
gage to be suf- Tivor or survivors of them, or for the trustees for the time being, to 
ficient dis- indorse upon any mortgage or further charge given by any member of 

charge without ^^^y^ society to the trustees thereof for monies advanced by such society 
nveyance. < ^ ^^ member thereof, a receipt for all monies intended to be secured 
by such mortgage or further charge, which shall be sufficient to vacate 
the same, and vest the estate of and in the property comprised in such 
security in the person or persons for the time being entitled to the 
equity of redemption, without it being necessary for the trustees of any 
such society to give any re-conveyance of the property so mortgaged, 
which receipt shall be specified in a schedule to be annexed to the rales 
of such society, duly certified and deposited as aforesaid. 
Not to autho- ^^' Provided always, and be it further enacted. That nothing herein 
rise investment contained shall authorise any benefit building society to invest its funds, 
of funds in or any part thereof, in any savings bank, or with the commissioners for 
savings bank. x\m^ reduction of the national debt. 

Benefit of act VII. And be it further enacted. That all building societies esta- 

to extend to blished prior to the first day of June 1836 shall be entitled to the pro- 
extend to all tection and benefits of this act, on their present rules being duly certified 
w^ h^ *?**" and deposited as directed by the said recited acts ; and no such society 
June iss"^'^ ^^ ^ entided to the benefits of this act until their rules shall have 

been so certified and deposited ; and that no such sodety shall be re- 
quired to alter in any manner the rules under which they are now 
respectively governed. 
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VIII. And be it further enacted. That no rules of any such society^ Exemption 
or any copy thereof, nor any transfer of any share or shares in any such ^^ stamp 
society, shall be 8ul]ject or liable to or charged with any stamp duty or " ^^ 
duties whatsoever. 

IX. And be it further enacted. That this act shall be deemed a Pablicact ] 
public act, and shall extend to Great Britain, Ireland, and Berwick. 
upon-Tweed, and be judiciaUy taken notice of as such by all judges^ 

justices, and other persons whatsoever, without the same being specially 
shown or pleiided. 
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COPARTNERSHIP DEEDS, (a) 

L 

Deed of Copartnership between Merchants. 

Two of the partners to be active^ and take the manoffement^ 
If the senior partner should die^ two of his children to 
succeed him. If second partner die in the life of the other 
partner, the senior partner may dissolve the copartner- 
shipf or continue it at his pleasure, upon conditions. If 
senior partner survive the second partner, and after- 
wards die daring the partnership, his children (partners) 
may dissolve in like manner. Provisions for the repre- 
sentatives of second and third partners in the event of 
either of their deaths during the copartnership. Power 
for second partner to act as an insurance broker on his 
own private account, also enabling him to withdraw from 
the firm upon conditions. Provisions for winding up the 
partnership at its determination. 

THIS INDENTURE, made the day of between 

A. 3« of the first part, C. D. of the second part, and E. F. 
of the third part : Whereas the said A. B., C. D., and E. F. 
have agreed to become copartners and joint traders in the 
trade or business of , for the term of ■ years, to 

be computed from - , in the shares and proportions, and 

under and subject to the terms and conditions, provisoes, 
covenants, and agreements hereinafter declared concerning 

i^ushtm. the same. Now this Indenture Witnesseth, that for 
effecting the said agreement, and also in consideration of 
the mutual trust and confidence which the said A. B., C. 
D., and E. F. have and repose in each other, they the said 
A. B., C. D., and E. F. for themselves severally and respect- 
ively, and for their several and respective heirs, executors. 

Covenant to be- and administrators, do hereby mutually covenant, promise, 

come partners. 

(a) See ant^, p«91« 



Agreement to 

become 

partners. 
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and agree, each and every of them, to and with the other of 
them, his and their executors and administrators, in manner 
following, (that is to say) that they the said A. B., CD., and 
E. F. shall and will be and remain partners together in the 

said trade or business of —, under the firm of , and Firm of 

that the said copartnership shall commence and take effect 

from the day of , and shall remain and continue 

for the space of — ^ years from thence next ensuing, subject Tenn. 
nevertheless to the proviso hereinafter contained for the sooner 

determination thereof, and that the sum of /. shall be the 

capital or joint stock of the said copartnership, and is or shall Capital. 
be brought in by the said parties in the proportions following, 

(that is to say) the said A. B. /., the said C. D. /., Proportions.; 

and the said E. F. /., making together the said sum of 

■ / >, and such further sum and sums of money as the said 
parties shall from time to time agree on, and that the said par- 
ties shall respectively be entitled to and be interested in the said 
joint stock and capital of the said copartnership in the propor- 
tions in which they have brought or shall bring in the same 
as aforesaid, and that they shall be interested and participate 
in the gains and profits which shall arise from the said copartner- 
ship, trade, and business, (subject as hereinafter mentioned) 
in the proportions following, (that is to say) the said A. B. Shares. 

shall be entitled to and shall receive and take part 

thereof, the said C. D. shall be entitled to and shall receive 
and take part thereof, and the said E. F. shall be en- 
titled to and shall receive and take the remaining part or share 

thereof (the whole into equal parts or shares to be divided), 

and that no benefit of survivorship shall be had or taken by ^? survivor- 
the said parties, but that each of them shall, as well during 
the contract as after the expiration or sooner determination of 
the said copartnership, be entitled to the said stock, capital, and 
profits of the said copartnership trade in the respective pro- 
portions hereinbefore specified, (subject as hereinafter men- 
tioned) : And further, that the said copartnership trade Business to be 

and business shall during the continuance thereof be carried on 

at the warehouse, counting-houste, and premises in " afore- 
said, or in such other place or places as the said parties shall 
think fit and mutually agree upon, and that the firm of or 

such other firm as shall hereafter be mutually agreed on for 
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that purpose, shall from time to time be used only for the 
purpose <^pd benefit of the said copartnership ; And that the 
said joint trade or business, and all the buyings, sellings, re- 
Management ceipts, payments, bills of parcels, and other the affairs and 

transactions of the said copartnership or joint business shall 
be managed, written, made, signed, and entered in the firm 
of , or such other firm as shall hereafter be mutually 
agreed upon : And further, that the said capital or joint 
Capital to be gtock shall at all times during the said copartnership be used, 

cmnloved soleiY • 

in the joint QQd employed in the said joint trade or business, to the 
trade. utmost advantage of the said copartnership ; and that none 

of the said parties shall employ any of the moneys or effects 
belonging or hereafter to belong to the said copartnership, 
or engage the credit thereof in any thing but upon the only 
account and for the sole use and benefit of the said joint 
Partners not to trade or busiuess : And furtiier, th^t the said A. B., C. D., 
otiier trade. &nd E. F. shall not uor will during the continuance of this 

copartnership by himself alone or together, with any person 
or persons, without the consent of the other or others of 
them in writing for that purpose first had and pbtained, deal 
or trade in buying or selling any goods, wares of merchan- 
dizes, or use, exercise, or carry on any trade, business, or 
employment whatsoever other than and except the partner- 
Exception as to ship trade hereby agreed to be carried on as aforesaid, (except 
one partner. ^ ^^ ^j^^ ^^^ ^^ g^ ^ hereinafter mentioned) ; and in case 

any of the parties shall deal or trade in buying or selling any 

goods, wares, or merchandizes, or use, exercise, or carry on 

any trade, business, or employment as aforesaid, contrary tq 

Penalty on a this agreement, (except as last aforesaid,) then in such case 

ing on another ^H benefit and advantage which shall arise or accrue or be 

trade. made from or by the same shall from time to time go and be 

divided between the said A. B., C. D., and E. F., according 
to their respective shares and interests in the profits of the 
said joint trade ; And all loss and damages which shall come 
or happen thereof or thereby shall be wholly restored, borne, 
and made good by the party only who shall use, exercise, or 
carry on any trade or business or employment as aforesaid, 
contrary to this agreement ; and such party shall accordingly 
indemnify and save harmless the others and other of the 
said parties, and his or their respective heirs, executors, and 
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administrators, lands and tenements, goods and chattels 
and effects therefrom, and of and from all costs, charges, da- 
mages, and expenses whatsoever on account thereof: And 
ALSO that they the said A. B., C. D., and E. F. shall not nor J^^^,*^ 
will at any time during the continuance of this copartnership security. 
become bound, or bail, or surety, or security with or for any 
person or persons whomsoever, nor shall not nor will commit 
or do, or suffer to be committed or done, any act, matter, or 
thing whatsoever whereby or by means whereof the joint 
stock, moneys, goods, and effects belonging or to belong to 
the said copartnership or joint business may be seized, at- 
tached, extended, or taken in execution, or otherwise dam- 
nified or affected; and that each of the said parties, and 
his respective heirs, executors or administrators, shall and 
will from time to time, and at all times hereafter, save, 
defend, keep harmless, and indemnified, the other and others Indemnity by 
of them, his and their respective heirs, executors and ad- ^^ij^his^' 
ministrators, and the capital and joint stock of the said co- separate debts, 
partnership, and the increase thereof, and all other the pre- 
mises of and from his and their private and separate debts and 
engagements already contracted or entered into, or hereafter 
to be contracted or entered into, and of and from all damages 
and expenses on account thereof, and that no apprentice or 
apprentices shall be taken by the said parties nor either of Apprentices, 
them, without the mutual consent of the other or others of them 
during the said copartnership : and also, that no policy or No partner to 
policies of insurance whatsoever shall be subscribed or under- ^HcJ^of in- 
written by any of the said parties on any ship or ships, goods, surance. 
merchandizes, lives, or any other species of property, event 
or events whatsoever, and that if any of the said parties shall 
or do, at any time or times hereafter during the continuance 
of this copartnership, subscribe or underwrite or cause to be 
subscribed or underwritten any policy or policies of insurance P^«dty on so 
contrary to this agreement, then and in every such case, all 
benefit and advantage which shall or may arise or accrue or 
be made thereby shall from time to time go to be divided 
between all the said parties hereto, according to their respec- 
tive proportions in the profits of the said joint trade, and all 
losses, damages, costs, charges, and expenses that shall arise 
or happen thereby or therefrom shall be wholly and exclu- 
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sively paid, borne, and sustained by the party or parties who 
shall so underwrite or subscribe any such policy or policies 
as aforesaid contrary to this agreement, his or their heirs, 
Penalty upon executors or administrators : And further, it is hereby 
gWingCT^t ogreid and declared, that if any of the said parties hereto shall 
after notice not at any time or times during the continuance of the said copart- 
nership give notice or warning in writing to the other or 
others of them, not to trust or give credit to any particular 
person or persons ; and if any or either of the said parties 
having such notice shall afterwards trust or give credit to 
any such particular person or persons after any such notice 
or warning in writing, he shall stand to the loss, hazard, or 
adventure thereof, and shall, within three calendar months 
next, after the trusting or giving any such credit as aforesaid, 
answer and make good to the said joint business or to the 
cash thereto belonging so much money as the value of the 
money or effects so trusted or credited shall amount unto : 
Provision for And ALSO, that the annual sum of — /, shall in the first 
where j^t*^' place, out of the gains and profits of the said joint trade^ be 
trade carried paid to the Said — , in Consideration of the extraordinary 

expenses he may sustain or be put unto in housekeeping ; and 
in case of his decease or removal from the house and premises 
where he now resides, or where the said joint trade or busi- 
ness shall for the time being be carried on, then the said sum 

of Z. shall in that case be annually paid or allowed to the 

copartners or copartner who shall reside in the house and 

premises where the said joint trade or business shall be carried 

Rent and taxes, on, and that the rent and taxes to be paid or payable for the 

warehouse and premises that now are or may be used in the 

conducting and carrying on the said joint business, or for the 

benefit of the said copartnership, and all expenses relating 

Clerks and thereto, and the wages, salary, and maintenance of all clerks 

serrants. ^^j servants who shall be employed in collecting the debts and 

duties which shall be owing from or become payable for or 
Losses. by reason of the said joint trade, and all losses and damages 

which shall come or happen to the said capital stock of the 
said copartnership, in or by the said joint trading, by bad 
debts, decay of goods, suits or actions in any court or courts 
of law or equity, or any casualties or accidents whatsoever 
shall be borne, sustained, and paid out of the said joint stock, 
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and the gains and profits arising from the said joint trade or 
business according to the shares and interest of the said parties 
in the profits of the said joint business ; and in case the same 
shall become deficient, that such deficiency shall be from time Deficieiicy. 
to time made good by them the said A. B*, C. D., and E. F., 
according to their shares and proportions in the profits of the 
said joint trade: And further, that they the said A. B.| C. D., 
and £. F. shall and will respectively write and enter or cause 
to be written and entered by the clerks, apprentices, or ser- 
vants belonging or to belong to the said copartnership into 
proper books of accounts, which shall be produced for that Books of 
purpose, and kept in the counting-house belonging to the said ''^^^ 
copartnership, true, plain, and perfect entries of all the 
moneys, goods, wares, merchandizes, debts, transactions, mat- 
ters and things belonging or relating to the said copartner- 
ship or joint trade or business, which shall be received, paid, 
sold, or contracted for, or paid by them respectively, or any 
clerk, apprentice, or servant belonging to or that shall 
belong to or be employed by or in the service of the said 
copartnership, and of all such other measures and transactions 
as are usually written and contained, in books of account, by 
persons in the same way of business, together with all such 
circumstances, names, terms, and places as may be necessary 
or useful for the better manifestation of the state and proceeds 
of the said joint trade and copartnership : And it is hereby Copartnen to 
coverumtedj declared, and agreed by and between all the said fi!it{!2*i *"^j 
parties to these presents, Uiat they will be just and faithful in employ tbem- 
all their bargains, sales, receipts, payments, and accounts, J^^tmd^' 
dealings, transactions, matters and things relating to or con- 
cerning the said copartnership, and that each and every of 
them shall and will from time to time during the continuance 
of the said copartnership employ and apply themselves, and 
use their and each and every of their utmost endeavours to 
promote or improve the said joint trade or business for their 
mutual benefit and advantage. But it is hereby declared and Two partners 
agreed, that the said C. D. and E. F. shall alone take upon SHJ^I^^ 
themselves and share the management and care of the said »«><- 
copartnership trade and business in all its different branches : 
And the said C. D. and E. F. do hereby for themselves coTenentby 
severally and respectively covenant, promise, and agree to *"*V^^^^ 

VOL. III. ^ U 



290 Copartnership Deeds. 

and with the said A. B., his executors and administrators, 
that they the said C. D. and E. F., and each of them, shall 
and will during the continuance of the said copartnership 
diligently and &ithfully employ and apply themselves in and 
about the affairs and business of the said copartnership trade, 
and shall pay the strictest attention to the said business for 
Joint trade to the utmost benefit of the said copartnership trade : And 
the™rmof ^ FURTHER, that the Said joint trade and business, and all the 

buyings, sellings, receipts, payments, bills of parcels, letters, 

bonds, bills, and notes for money, and other afiairs and trans- 
actions concerning the said copartnership or joint trade, shall 
be managed and written, made, signed, and entered in the 

name, firm, and style of y or such other firm as shall 

hereafter be mutually agreed on as aforesaid : And also, that 

where there shall be occasion to give any note, bond, or other 

Securities to security for the payment of any sum or sums of money on 

eLh partnJ, accouut of the Said copartnership, (other than and except 

except in com- where the same shall be necessary in the common course of 

mon course of.. >, ini 'i^ii i 

business. busmess,) the same shall be respectively signed and executed 

by each of the said parties hereto; and if any or either of them 

shall give any such bond, note, or other security (except in 

the case mentioned) which shall not be executed or signed by 

the other and others of the said parties, then every such bond, 

note, or other security shall be deemed to be given on the 

Penalty on separate account of the partner or partners giving the same 

'^^ ' who shall accordingly pay, satisfy, and discharge the same 

out of his, her, and their separate estate and estates, and phall 

indemnify and save harmless the other and others of the said 

parties, and his and their heirs, executors and administrators, 

estate and estates, of and from the pajrment thereof, and all 

Purtnership costs, damages, and expenses on account thereof. And it is 

iKTlnit "° hereby further agreed^ that none of the said parties hereto 

shall lend any of the moneys belonging to the said copartner- 
ship to any person or persons whomsoever, nor release or 
discharge any debts which shall be due and owing to the said 
copartnership without the consent of the others of them, ex- 
Partners not to cept such or so much thereof as shall be hmJa fide received 
ei^^Ton Join? *^°^ brought into the joint stock or cash of the said copartner- 
account ship, and that each and every of the said parties shall be 

accountable for, and shall honJ^Jide answer and make good to 
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the stock and cash of the said copartnership all and every 
Boch debt owing as aforesaid^ which he, she, or they shall or 
may receive or give any receipt or discharge for: And 
FURTHER, that the books of accounts, and all bonds, bills. Books to be 
q>ecialtie8, notes, letters, and other writings which con- |S^.*h^"^^ 
€ern the said copartnership or the business or joint trade 
thereof, shall be kept in the counting-house belonging to 
the said copartnership, or in such other convenient place 
or places as the said parties shall from time to time fix 
and agree upon ; to all which papers and writings each and Ftotnen to 
every of the said parties shall and may have free access, to tibemTSaTto* 
inspect, examine, copy out, and cast up the same at their own all securities 
will and pleasure^ without any hindrance or denial of or by •""?■?*"'. 
the others of them ; nor shall such bonds, bills, specialties, 
notes, letters, and other writings, or any of them, be detained 
by any of the said parties from the other or others of them, 
unless it be for the receipt of such debt or debts due to the 
said parties as shall be contained therein ; or for some other 
matter relating to the said joint business, and for the benefit 
thereof, and for which the party so detaining the same shall 
make and give a true account to the other of them from time to 
time as the same shall happen; and^tbat all moneys received by All moneys to 
any of the said partners, or any clerk, apprentice, or servant ^ ^^m • 
that shall or may be employed in or belonging to the said co- ca^ ^'^^ 
partnership, shall, as soon as may be after the i%ceipt thereof, 
be entered into the cash books of the said copartnership : 
And further, that in case any of the parties shall at any time Any partner 
or times hereafter lend or bring into the said copartnership J^"^^^^^ 
trade any sum or sums of money for the advancement thereof, nership, 
(and which they are hereby empowered to do with the consent 
of the others of them, signified in writing under their hands,) 
the same shall be entered in the partnership books as a ddbt 
due to the partner or partners lending the same; and such 
sum or sums shall forthwith become a charge upon the said to be a charge 
partnership estate, and the gains and profits thereof, and be ^^^^"^^ 
first repaid urith interest after the rate of 5L per cent, per 
annum, before any division of the profits shall be made 
between the said parties ; and the par^ or parties lending the with interest 
same shall be at Uberty to take interest out of the said co- ^^S^**^** 
partnership cadi at the end of every three months, far and ^omubM. 

V 2 
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during such time as the same shall so remain m the joint trade 
SiocK to be and business ; and that the said parties shall and will on 

or before the 25th day of March which will be in the year 
, and on or before the 25th day of March in every suc- 
ceeding year during the continuance of the said oopartner- 
* ship, cause a full and general account in writing to be made 
and taken of all such goods, wares, and merchandize as 
shall have been bought and sold in the said joint trade or 
business, and of all the money, stock, and debts which shall 
be due or owing from or by the said copartnen^ip to any 
person or persons by reason of the said joint trade or business^ 
and of all such other matters and things as are usually com- 
prehended in annual accounts taken by persons in the same 
way of business ; and a just valuation and appraisement shall 
be made by such parties of all the particulars included in such 
accounts, which may be appraised, (the stock in trade at all 
times to be taken at prime cost,) which said general account, 
valuation, and appraisement shall on the 25th March be taken 
from the commencement of this copartnership; and every 
future general account, valuation, and appraisement shall 
from time to time be taken from the — day of— in the 
year next preceding the taking the same, or from the then 
next preceding account, valuation, and appraisement, and all 
and every general account, valuation, and appraisement so to 
Erery general }j^ taken shall be written and contained in three books, each 

■tocjL account 

to be entered in of which shall be signed by all the said parties within six 
^'^^ weeks after the time above appointed for the taking thereof 

Partnen bound respectively; and after such subscription, each of the said 
books. partners shall take one of the said books into his custody, and 

shall be bound and concluded thereby, unless some manifest 
error be discovered therein within six months then next 
ensuing, and be notified by the party or parties discovering 
the same in writing under his, her, or their hand or hands to 
the other or others of them, in which case only such errors 
Cash account ghall be rectified. And it is hereby airreed, that the account 

to be settled ¥ o * 

onee a month, of cash of and concerning the said joint trade shaltbe taken, 

settled, and adjusted by and between the said parties once 
in every month during the continuance of the said copart- 
nership, or as often as any of the said parties shall require 

Bankers. the same : And also, that all moneys and cash bdonging to 
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the said copartnenhip, or to be received on account of the 
said joint trade, shall be kept and deposited at such bankers 
or other person or persons as shall from time to time be 

mutually agreed upon in the firm of , or such other firm 

as shall hereafter be mutually agreed on as aforesaid : And 

that the drafts to be drawn on the said bankers for the use Portnen to 

of the said joint trade, shall be drawn by the said C. D. and ^^ 

£• F. in the said copartnership firm of——, or such other 

firm as shall be agreed on as aforesaid : And further, that 

the said parties shall be at liberty to take out of the said joint 

stock and profits of the said joint business, every three months 

during the continuance of this copartnership, the following 

sums for their private expenses, (that is to say) the said Partners to 

A, B. shall be at liberty to take out of the joint stock the sum ^^^^""^ 

of hj the said C. D. shall be at liberty to take out of the 

joint stock the sum of 1^ and that the said £. F. shall be 

at liberty to take out of the joint stock the sum of—/., and 
that each of the said parties shall be charged with interest fhargMble with 
on the respective sums they shall so draw out of the ^ 
said joint stock, at and after the rate of 52. per cent, per 
annum, to be computed firom the respective times they shall 
receive or be paid the same and such interest shall be paid 
and allowed by them to the stock of the said copartnership 
out of the respective shares of the gains and profits of the said 
joint concern as hereinbefore mentioned; and that aU the 
clear gains, profits, and increase which shall be made of the 
said joint stock ; over and above what may be taken out by 
the said parties for the purposes aforesaid, according to the 
agreement hereinbefore in that behalf mentioned, shall (after 
deductions shall have been first made from the share of each 
of the said parties of the several sums due from them for 
interest on tlie respective sums to be drawn out by them as 
aforesaid) be paid out to and divided between the said parties 
according to their several proportions, shares, and interests of 
and in the said joint stock, and the gains and proceeds 
thereof as aforesaid. And it is hereby also mutually agreed If senior part- 
vpan^ by and between the said parties to these presents, that Sots to^oceed 
in case the said A. B. shall happen to depart this life at any ^^ 
time during the continuance of this copartnership, then and 
in such case it is hereby agreed that G. B. and H. B., sons 

u 3 



994t Copartnership Deeds. 

of the said A. B., or the survivor of them, shall succeed to the 
part and share of the said A. B. in the said copartnership 
business, and in the stock in trade, goods, wares, merchandises^ 
moneys, and other effects due, owing, and belonging thereto^ 
which part and share of the saici^ A. B., in the said joint 
stock shall still continue in the said trade or business during 
the then residue of the said term ; and the said 6. B. and 
H. B. shall be liable to such debts and demands as the said 
A. B. shall be subject and liable to at the time of his decease^ 
in respect of the said copartnership business, and also shall 
be bound by, and liable and compellable to observe, perform, 
and keep all the provisoes, stipulations, and agreements 
herein contained in like manner and to the same extent to 
all intents and purposes as the said A. B« would have been 
liable and compellable to observe and perform if living : And 
Bunneastobe the said C D. and E. F. shall carry on, conduct^ and 
j^^^J^ *" manage the said copartnership trade and business under the 

said firm, or such other firm as shall be agreed on as 

aforesaid, during all the then residue of the said term; and 

that the said 6. B. and H. B., or either of them, shaU 

Sons no4 to in- not be required or obliged to act or interfere in the oon- 

naganenc''^ duct or management of the said joint trade, but the same 

shall be solely carried on and conducted by the said C. D. 
aad E. F. without any interference of them the said G. B* 
and H. B., or either of them, at all times ; but the said 6. B. 
and H. B. shaH, after the death of the said A. B., be entided 
to re<^ive such share and proportion of and in the gains 
Sons to have and profits of the said copartnership trade and business, 
^rofit*&c *"^ ^ entided to the same share and interest in the said 

capital stock thereof as the said A. B. would have been 
entitled to if he had been living : Providbd always, that in 
case the said C. D. shall happen to depart this life in the 
On doith of lifetime of the said A. R and E. F., then and in such case 
^^^n^' it shall and may be lawful to and for the said A. R to dissolve 
may diasolve or the said Copartnership trade and business, or oontinue the 
^" "^' same during the said cc^Mirtnership term, as be shall think 

proper ; but in case the said A. B. shaU determine to dissolve 

the said copartnership trade and business, such dissolution 

shall not take place until the expiration of twelve months 

conditions if next after the said A. B. shall of such bis determination 

dittolred ; 
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give notice in writing under his hand to the said E. F^ or 
leave the same at his usual place of abode ; and in case the 
said copartnership trade shall be carried on by the said A. B. 
and £• F., then it is hereby declared that the said A. B. 
shall be interested and entitled to - ■ parts or shares (the if carried on. 

whole into equal parts to be divided) of and in the joint 

trade and the gains and profits thereof; and the said £. F. Shares of sur- 

shall be interested in and entitled to the remaining vivmg partners. 

parts or shares thereof : Provided always, that in case the 
said A* B. shall survive the said C. D., and afterwards die or if senior 
depart this life during the said copartnership, then it is ^ndTpartner, 
hereby further agreed and declared^ that it shall and may be and then dies, 
lawful to and for the said G. B. and H. B., or the survivor of senior partner 
them, in like manner to dissolve the said copartnership, or "^y dissolve. . 
continue the same for the remainder of the said term as they 
shall think proper, on giving twelve months' notice in writing 
to the said £. F», in like manner as hereinbefore is stipulated 
with respect to the said A. B. ; and in case the copartnership If trade be 
shall be carried on by them the said G. B., H. B., and K F., 3^^er, 
Hun aaiid in such case it is hereby declared^ that they the said E. F. and sons of 
shall be possessed of and interested in one full moiety or equal "*""*' ^^ 
half part of the said copartnership estate joint stock capital and 
effects, and the said G. B. and H. B., and the survivor of them, 
shall be possessed of and interested in the other moiety or half 
part thereof: Provided also, and it is hereby further declared 
by and between all the said parties to these presents, that in case 
the said C. D. or E. F. shall happen to die during the continu- 
ance of the said copartnership, the said joint trade or business Pirovisions on 
shall be carried on by the survivmg partners or partner, until junior partners, 
the— -— davof next ensuing: such decease of the said fo^ their re- 

° . , presentatives. 

C. D. or K F., for the benefit of the surviving partners or part- 
ner, and the executors or administrators of the party so dying; 

and that upon the day of next ensuing the decease of 

either of them the said C. D. or E. F., and as soon afterwards 
as shall be practicable, a valuation and appraisement shall be Valuation to be 
made with all convenient speed of all the stock in trade, ™*^** 
wares, merchandizes, and other things belonging to the said 
copartnership trade : And in case any doubt, difference, or 
dispute shall arise or happen between the surviving partners 
or partner, and the executors and administrators of the party 

u 4 
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SO dying, in the forming or making such valuation, then and 
in such case the same shall be made by indifferent persons, 
one to be chosen by the surviving partners or partner, another 
by the executors or administrators of the party so dyings and 
the third by the two persons so first chosen, which said three 
persons shall take and estimate the stock in trade of the 
said copartnership at the prime cost thereof, and the valua- 
tion and appraisement which shall upon such occasion be made 
either by the parties themselves or the said three indifierent 
persons as aforesaid, or any two of them, shall be binding 
and conclusive upon the surviving partners or partner, his or 
their executors and administrators, and also upon the ex- 
ecutors and administrators of the party so dying ; and the 
surviving partners or partner shall take all and singular 
the stock in trade, utensils, and things belonging to the said 
copartnership trade and business, according to and at the 
prices fixed thereon, by such valuation and appraisement, 
in part of so much of his, her, or their shares or propor- 
tions of the said copartnership estate and effects, and the 
profit and increase thereof; and the partners or partner so 
surviving shall and will, within the space of one month 
next after such valuation and appraisement shall be made as 
aforesaid, make up, state, settle, and finish a true, just, and 
perfect account in writing of all such sum or sums of money, se- 
curities, and effects of and belonging to the said copartnership, 
and of all debts and sums of money due and owing to and 
from the said copartnership or the parties thereto, on account 
thereof, and of and concerning all other matters whatsoever 
relating to the said copartnership ; and the surviving part- 
ners or partner, his, or their executors or administrators, shall 
and will, within one month next after the valuation and ap- 
praisement of the said joint stock shall be made as aforesaid, 
enter into and execute a bond, in a penalty of double the 
sum thereby secured, to the executors or administrators of 
the said C. D. or E. F., so first dying, conditioned for the 
payment of the amount or value of the net share or portion 
of the party so dying, of, and in the stock of the said co- 
partnership and the gains and profits thereof, which shall 
then have been possessed or received by the surviving partners 
or partner, (after payment and discharge of all debts, sum and 
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sums of money and other demands which shall be then due 
and owing by or from the said copartnership, or which the 
same or die parties thereto shall be liable) at the expiration of 
one year after the valuation and appraisement of the said joint 
stock shall be made and taken, and the sm'viving partners or 
partner shall and will at the same time enter into and execute 
to the executors or administrators of the party so first 
dying another bond, in the penalty of double the amount of 
the net share or interest of the par^ so dying, of and in the 
debts, sums of money, securities, and other effects which 
shall be then due, owing, or belonging to the said copart- 
nership, and not comprehended or included in the said last- 
mentioned valuation or appraisement, (after payment of all 
debts, sums of money, and other demands due from or by 
the said copartnership, or to which the same of the parties 
thereto shall be liable,) conditioned for the payment of the 
amount or value of the said net share or proportion of the 
party so dying, of and in the debts, sum and sums of money, 
securities and other effects which shall be then due, owing, or 
belonging to the said copartnership, and not comprehended 
or included in the said last-mentioned valuation or appraise- 
ment as the same shall be received ; first deducting thereout 
all costs and expenses, attending the recovery or receipt thereof. 
And the surviving partners or partner, and the executors or 
administrators of the said C. D. or £• F. so first dying, shall^ 
upon payment of the sums to be named by such respective 
bond as aforesaid, execute and deliver to such other mutual Matual t^ * 
general releases of and concerning all matters and things ^^""^ 
relating to or in anywise concerning the said copartnership 
trade or business : Provided also, and it is hereby declared Twnms <mm " 
and agreed; that nothini? herein contained shall extend or be v^^oaytet 
construed to extend to prevent the said C D. from attending btokm. 
as an insurance broker on his own private account and risque, 
but that he shall at all times during the continuance of this 
copartnership be at liberty so to do, in such manner as he 
shall think proper : And further, that it shall and may be 
lawful to and for the said C. D., at any time or times during 
the continuance of the said copartnership^ to withdraw himself One partner 
from and out of the said copartnership trade or business, ™*y^*^<*™^- 
in case he shall be minded or desirous so to do ; and of Such ConditiMis^ . 
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his mind or intention shall give or leave notice in writing 
with each of the said other partners, and leave the same at hi^ 
her, or their last or usual place of abode twelve months at 
the least before he shall so withdraw himself from or quit 
the same, and then and in such case such valuation shall be 
made of the stock of the said copartnership, and such account 
stated of the debts, securities, money, and effects due and 
owing and belonging thereto, and of all debts and money 
due and owing by and from the same, and the net share of 
the said C. D. therein, in such manner and at such time as i& 
hereinbefore provided and stipulated for, in the event of one 
of them the said C. D* and E. F. departing this life during 
the continuance of the said copartnership ; and such releases 
shall be also taken and given as are agreed to be given and 
exchanged, in the event last mentioned : And the said C. D^ 
doth hereby for himself, his heins executors and admini- 
strators, covenant, promise, and agree to and with the said 
A. B. and E. F., and each of them, their, and each of their 
executors and administrators, that in case he the said C. D. 
shall happen to withdraw himself from or leave tlie said co- 
partnership, he shall not nor will at any time during the 
continuance of the said copartnership, either alone or together 
with any other person or persons whomsoever, use, exercise or 
carry on the said trade or business of— , in any manner or 
way howsoever, or as to affect or injure the said copartnership 
trade : And it is hereby further declared and agreed, and eadi 
and every of them the said parties hereto^ for himself and his 
heirs, executors, and administrators, doth hereby further 
covenant, promise, and agree to, and with the other and 
others of them, his, and their executors and administrators, 
that at the end, expiration, or other sooner determin- 
ation of the said copartnership, by effluxion of time or 
otherwise, a general account in writing shall be immediately 
thereiipon made and taken of all the stock, numeys, debts, 
goods, wares, merchandizes, and effects then remaining or 
being in the said joint trade or business, or owing or belonging 
to the said copartnership, and also of all debts, sums oJ^ 
money diie or owing from or by the said copartnership, and 
also of all debts, sums of money due or owing from or 
by the said copartnership to any person or persons whom- 
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soever; and upon the finiflhing of the said last-mentioned 
account) the said parties, their respective executors or ad-* 
ministrators, shall forthwith pay or make good provision for 
the safe and speedy payment of their respective parts and 
shares of the debts and duties due and owing by them 
upon their joint account in respect of the said copartnerahip, 
and shall and will in the first place part or divide and take 
such parts of the gains and profits of the said copartnership 
business as shall then remain undivided in the propor- 
tions hereinbefore stipulated and agreed for the division of the 
profits of the said joint business, and shall and will, immedi* 
ately after such final division of the profits, part and divide 
the then remaining stock of the said copartnership, and all 
and every the moneys and debts, goods, wares, merchandises, 
and effects of or brionging^ due or owing to the said oopart* 
nership or joint business, to and amongst themselves in the 
respective shares and proportions in which they have contri* 
buted thereto, and brought in the said capital or joint stock 
of the said copartnership : And if any doubt, question, or 
difierence shall arise amongst the said parties in the making 
such last-mentioned division of the joint stock of the said co- 
partnership, such division shall be made and ascertained by 
three indifferent persons, one of whom shall be chosen by 
eadh of the said parties, and the division or part which shall 
be made of the said joint stock by such three indifierent per* 
sons so to be chosen, or any two of them, shall be binding and 
conclusive upcm all the said parties, and each of the said 
parties shall and will, within fourteen, days after such final 
division shall be made of such capital stock, mutually give 
unto each other bonds in sufficient penalties for the payment 
of their respective parts, shares, or proportions of the debts 
owing of or from the said copartnership or joint busiliess, and 
for the saving harmless and indemnified the other and others 
of them, his, her, and their heirs, eacecutors, and administra- 
tors, of and fit>m each and every others part or share of such 
debts; and all costs, damages, and expenses on account thereo:^ 
and shall and will, within the space of fourteen days after ^ich 
final partition and division as aforesaid, well and sufficiently 
assign unto each other and empower each other to recover 
and receive their and each of their respective parts and shares 
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of all such debts and sums of money as shall be then due 
and owing to or on account of the said joint trade or busi- 
ness, and of all other matters and things which it may be 
netessary to assign in order to get the whole right and pro-* 
perty thereof in the person or persons to whom the same 
shall upon such final partition and division belong: And 
then and from thenceforth the said copartnership shall cease, 
determine, and be void to all intents and purposes, the same 
as if these presents had not been made and executed : And 
LASTLY, it is hereby mutually agreed, by and between the 
said parties to these presents, that if any doubt, question, 
difference, cause of suit or dispute, shall at any time or times 
during the continuance of the said copartnership, or upon 
the expiration or other dissolution or determination thereof, 
happen to arise between or amongst the said parties to these 
presents, their executors or administrators, or any or either 
of them, touching the construction of these presents, or any 
clause, matter, or thing herein contained, or otherwise touch- 
ing the said copartnership or joint trade or business, and 
such doubt, question, di£Ference, or dispute shall not be fully 
decided between or among them within the space of three 
Arbitntioa months after the same shall arise ; that then and in every 

Such case, the matters of every such question, difierence, 
or dispute shall, upon the request of any of the said par- 
ties, or the executors or administrators of any or either 
of them, from time to time be reduced into writing, and be 
committed and referred to the hearing of three indifferent 
persons, who shall be chosen as hereinbefore mentioned, (that 
is to say) two of them by the parties so doubting, differing, 
or in dispute, within the space of three months next after such 
dispute shall arise, and the third by the two persons first 
chosen, within the space of one month after they shall both be 
chosen, and the award, order, or determination of the said 
three indifferent persons to be chosen as aforesaid, or any 
two of them, in the matter or matters so referred to them, 
shall be binding and conclusive upon the said parties so 
doubting, differing, or in dispute as aforesaid, and their re- 
spective heirs, executors, administrators, and assigns, and shall 
be performed, observed, and kept by them accordingly, with- 
out toy suit or trouble whatsoever, so as such award, order. 
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or determination be set down in writing under the hands 
and seals of such three arbitrators, or any two of them, 
making the same, within the space of three months next 
after all the said arbitrators shall be so elected as aforesaid. 

In WITNESS) &C. 



IL ^ , 

Deed of Copartnehship between Tradbsmek, adapted 
to common Engagements in Trade. 

THIS INDENTURE made the day of , in the 

year of our Lord 1839, between A. B. of —— ^ of the 

one part, and C. D. ■ of — , of the other part : Whereas 

the said A. B. , and C. D. , in consideration of die 

good opinion and confidence which they mutually have and 
repose in each other, have agreed to become and be co- 
partners and joint traders together, in the trade or business 

of , and in all things incident and belonging thereto, for 

the term and time in the manner, and subject to the cove- 
nants, conditions, and agreements hereinafter expjessed: 
Now THIS Indenture witnesseth, that for effectuating the . 
said agreement, and in consideration of the trust and con-* 
fidence which the said parties have and repose mutually in 
each other, they, the said A. B. ■, and C. D. ' ' , do Agreement to 
hereby for themselves severally and respectively, and for ^^^"^^2^ 
their respective heirs, executors, and administrators, cove- 
nant, promise, and agree, each of them, to and with the 
other of them, and to and with the executors and adminis- 
trators of the other of them, by these presents in the manner 

following ; (that is to say), that the said A. B. ^ and 

C. D. ■, shall and will become, continue, and remain copart- 
ners and joint traders together in the said trade or business 
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and in the buying and selling of, and dealing in 
and in all diings that appertain or belong to such trade, and 
that the copartnership hereby agreed to be entered shall 
commence and take place from the day of the date of these 

presents shall continue for the term of ^ years (if they,* 

the said parties, shall jointly so long live), under the firm 
and style of — : And for the better conducting and car- 
rying on the said joint trade or business, it is hereby agreed 
between and by the said parties to these presents, in manner 
following (that is to say), 

That the permanent capital to be employed in the said 

joint trade shall be 1, and shall be divided into 

equal parts or shares of Z. each, and that the same 

shall be advanced and bought in by them, the s^d par- 
ties, in the following proportions; (that is to say]^ the said 
A. B. ' shall and will advance and bring into the said 
joint trade, as his share of the said capital, the full sum of 

Lf being parts or shares thereof; and the said C- 

D. — ^ shall and will advance and bring into the said joint . 
trade, as his share of the said capital, the full sum of ■ L, 
being 
of — 



— • parts or shares thereof) and that the said sum 
L shall be considered as tne capital or joint stock 
of the said copartnership, and shall be used and emjdoyed 
therein for the joint and mutual benefit of the said parties 
to these presents, in the like shares and proportions in which 
the same is to be advanced as hereinbefore mentioned ; 

That the said joint trade and business shall from time 
Place of boa- to time be managed, conducted, and carried on, in and upon 

the several messuages, warehouses, and premises wherein die 
same trade hath been hitherto carried on, situate ' , or 
in and upon such other place or places as they, the said co- 
partners, shall from time to time mutually think fit and agree 
upon. 

That the said joint trade and business shall at all times 
be so managed, conducted, and carried on under die mutual 
directions of the said parties^ in the same manner in eveiy 
respect as the said trade has been usually hitherto conducted 
by the said A. B. or as near thereto as circumstances will 
admit, 

That the said joint stock or capital of ^-— — so to be Inrougfat 



Mamgemcnt 
of trade. 
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in and made up by the 8aid parties in manner and in the 
proportions aforesaid : And also all gains, profits, and in- Profiu . 
crease of the same which shall arise to be made from or by 
the said joint trade, shall from time to time, and at all times 
during the continuance of this copartnership^ and at the end 
or other sooner determination thereof, be divided and re- Division. 
ceived, taken and enjoyed by them, the said copartners, in 
manner following; (that is to say), ' pflrts or shares sharas. 

thereof (the whole into equal parts to be divided), shall 

go and belong to, and be had and received by the said 

A. B. , his executors and administrators, for his and 

their proper use and benefit; and the other ■■■■ parts or 
shares thereof shall go, belong, and be had and received 

by the said C. D. , his executors and administrators, fer 

his and their proper use and benefit ; 

That each of the said copartners, his executors and ad- 
ministrators, shall and may accordingly, not only during 
the continuance, but also at the end or expiration or other 
sooner determination of the said copartnership, have, receive, 
take, and enjoy, and be truly answered and paid his re- 
spective parts or shares, part or share of and in the said 
capital, and the gains, produce, and increase therec^, in the 
proportions and in manner hereinbefore in that behalf men- 
tioned, so that neither of them, the said copartners, shall be 
entitled to, nor shall have nor take, any benefit or advantage So benefit of 
of survivorship whatsoever, of or in the said joint stock, or «»nrivorahip. 
the goods, wares, and commodities, debts, or other effects 
belonging, or which shall or may hereafter be due, owing, or 
belonging to the said joint trade, in case of the death of 
eitlier of them during the continuance of the said copart- 
nership : 

HAT it shall and may be lawfiil to knd for each of the Partnen to 
said parties respectively, in every year durii^ the con- ^^^^pt^p** 
tinuance of the said copartnership, (that is to say), at the 
times hereinafter expressed, for taking stock and making an- 
nual rests as hereinafter mentioned, to draw out and receive 
from the said joint stock, and the profits and increase thereof, 
such sum of money as shall be equal to 51. per cent, per 
annum upon their respective shares or proportions of the said 
joint stock of the said copartnership, as and by way of interest 
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for the Bame, to and for their own respective parucular | 
use and occasions : 
Partnetito That it shall and may be lawful to and for either of 

thw^Mniud'; ^^ ^^ parties hereto, at any time or times during this 

copartnership, with the consent of the other of them, to 
advance and lend any further sum or sums of money in 
addition to the aforesaid capital, and to be used and em- 
ployed for the use and benefit or advantage of the said 
partnership ; and in case such partner shall make any further 
such advances therein, tlien the partner so advancing the 
same shall be entided to, and shall receive and take out 
of or from the said joint stock, or the produce thereof to his 
and be entitled own use and benefit, interest for such moneys so to be by 
to interest; y^^ advanced, to be computed at and after the rateof 5iL 

per cent per annum, for and during all such time or times 
as such moneys shall so remain advanced and lent, to be used 
and employed in the said joint trade, or remain unsatisfied, 
and the part and share of each partner in the said joint stock, 
and the increase thereof, shall respectively stand charged for 
and be liable to his respective due proportion of the demand 
of the partner making any such advances for every such loan 
or advance, and the interest thereof as aforesaid : 

That it shall and may be lawful to and for such partner or 
partners so advancing such sum or sums of money as afore- 
said, from time to time and at all times after the same shall 
have been so lent and advanced to the said joint stock, to 
and to with- withdraw and recall the same at his and their own discretion, 
^ *"* ' being allowed out of the said joint stock interest therein. 



count 



after the rate aforesaid, up to the time that the said shall be 
so withdrawn only, and not further : 
Booka of ao- That proper books of account shall be provided at the ex- 

pense of the said joint concern in which the said A. B. , 

and C. D. , or their clerks or servants to be employed in 

the business of the said copartnership, or some of them, shall 
faidy and plainly write down, enter, and post, or cause to be 
written down, entered, and posted from time to time, full, just, 
and true particulars of all goods, wares, and merchandizes 
bought, sold, bartered, or d^t in, and of all debts and effects 
due, owing, or belonging to the said copartnership, and of all 
such other matters and things as are usually written and en- 
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tered in books of account by persons in the same way of trade 
or business, together with all such circumstances of names, 
times, and places as may be necessary or useful for the better 
manifestation of the dealings and transactions, and also of 
the state and condition of the said joint trade and copartner- 
ship, which said books, and also all and every the bonds, bills, Books to be 
notes, drafts, specialties, and assurances, which from time counting-house. 
to time shall be made or taken for any debts or effects due or 
owing, and appertaining or belonging to the said copartner- 
ship, (save and except the cash and ready moneys belonging 
thereto, which are to be kept at such banker or bankers Bankers. ' 
as the said parties shall from time to time mutually agree 
upon and think fit,) shall remain and be kept in some conve- 
nient place or places within the counting-house or counting- 
houses wherein the said joint trade or business shall be carried 
on as aforesaid, so that each of the said parties, their re- 
spective executors and administrators, shall and may from 
time to time and at all times have free liberty of access to 
peruse, inspect, and copy out of the said books of account, 
bonds or securities, or any of them, or any part thereof, at 
his or their free wills and pleasures, without the let, denial, 
hindrance, or molestation of the other of them, his executors 
or administrators : 

That the rent and taxes for the dwelling-house situate Bent and taxes 
, wherein the said joint trade is intended to be carried busin^° 
on, shall, during the continuance of the said copartner- 
ship^ be paid by the said copartnership, which said rent 
and taxes, together with the wages of all clerks, porters. Wages, &c. 
warehousemen, and servants which shall be employed in the 
business of the said copartnei*ship, and all travelling and 
other necessary and proper expenses and charges which shall Travelling 
be occasioned in or about the business of the said copartner- 
ship, or in anywise relating thereto, and all debts and duties 
which shall become and be owing from the said partners 
for or by reason of the said joint trading, and all losses and L<»»», 
damages which shall come or happen to the said joint stock 
of the said copartnership, by bad debts, decay of goods, 
actions or suits in any court or courts of law or equity, or 
any other casualties or accidents whatsoever, shall be sus- 
tained, paid, and borne by and out of the joint stock or funds 
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of the said copartnership, or the gains and profits or increase 
thereof, if the same shall be sufficient for those purposes ; and, 
if not, then by the said A. B. and C. D., out of their separate 
estate, in proportion and according to their respective shares 
and interests in the said joint trade : 

Mutual coTe- And it is hereby covenanted, agreed, and declared, by 

and between the said parties to these presents, and each of 
them, for himself, his heirs, executors, and administrators, 
doth hereby covenant, promise, and agree to and with the 
other of them, his executors at\d administrators, in manner 
following ; (that is to say,) 

To be true and That the said A. B. and C. D. shall and will be true 

o^er. ^^ ^^^ J^^^ ^^^ ^f them to the other, in all his buyings, 

sellings, accounts, reckonings, receipts, payments, dealings, 
and transactions in and about or in anywise relating to 
the said joint trade and copartnership, and the business 
thereof: 
Not to sell, That neither of the said parties shall trust, sell, or 

forseparatTuse. deliver out upou Credit, any of the copartnership goods, 

wares, and merchandises, to any person or persons whom 

he shall have been forewarned by the other of them not 

to trust, nor shall lend any moneys belonging to the said 

copartnership to any person or persons whomsoever in his 

own name, to answer his own separate end or purpose, or 

otherwise, without the consent of the oilier of them, nor shall 

Not to dis- release or discharge any debt or debts which shall be due and 

alone/ ^*^^^ owing to the said copartnership, or any part thereof, without 

Exception. ^^ consent of the other of them, (save and except such and 

so much thereof as shall be actually and bond Jide received 
and brought into the joint stock or cash of the said co- 
partnership,) and that each of the said partners shall be ac- 
Each to account Countable for, and shall bond Jiie answer and make good 
ceive?'" '^ ^°^^ ^^*® stock and cash of the said copartnership, all and 

every such debt and debts owing to the said copartnership as 
aforesaid which he shall receive and give any discharge for : 
Not to carry on That neither of the said parties shall carry on or en- 
any other trade g^ge in any trade or business, either separately or jointly 

with any other person or persons, otherwise than the trade 
or business by these presents covenanted and agreed to be I 

carried on as aforesaid, nor shall or will, at any time during 



? 



Copartnership Deeds. SO7 

the continuance of this copartnership, become bound as bail 
or surety with or for any person or persons whomsoever, 
without the consent of the other of them in writing first had 
and obtained, nor shall wittingly or willingly do, or permit Not to pre- 
or suffer to be done, any act, matter, or thing whatsoever, ijj^t?^°^°* 
whereby or by means whereof the joint stock of the said 
copartnership, or any of the estate, goods, wares, and mer- 
chandises, debts, moneys, or effects of or belonging thereto, 
shall be seized, attached, extended, or taken in execution ; but 
that each of the toid parties shall and will, from time to time. To indemnify 
and at all times hereafter, save, defend, keep harmless, and in- ^^^ private 
demnified the other of them, his heirs, executors, and admini- debts, &c. 
strators, and the capital joint stock of the said copartnership, 
and the increase thereof, and the moneys, goods, debts, and 
effects thereto belonging, due, or owing, of and from all their 
respective private or separate debts and engagements already 
contracted or entered into, or hereafter to be contracted or 
entered into, and of and from all damages, costs, charges, 
and expenses to be paid, suffered, or incurred by reason or 

on account thereof. 

That on or about — which will be in the year of Accounts and 

our Lord , and on or about in each succeeding ^^^ ^ 

year during tlie continuance of the said copartnership, or 
within twenty days then next ensuing, a full and general 
account and rest in writing shall be made and taken by 
the said partners of all such goods, wares, and merchan- 
dises as shall have been bought and sold in the said joint 
trade and business, and of all the stock, money, debts, 
securities, and other things belonging, due, or owing to the 
said copartnership, and of all such debts as shall be due and 
owing by and from the said copartnership to any person or 
persons whomsoever, by reason of the said joint trade or 
business/ and of all such other matters and things as are 
usually comprehended in annual accounts of the like nature 
taken by persons in the same way of business) and a just 
valuation and appraisement shall be made and taken by the 
said parties of all the particulars included in such account in 
their nature appraiseable, which said general account or 
rest, valuation and appraisement, shall from time to time be 
written in two books to be provided for that purpose, by and 
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Books to be at the expense of the said copartners, and shall be subscribed 
signed. ^^ ^,^^Yi of such books by each of the said partiesi within one 

calendar month after the time appointed for taking the same ; 
Partners bound and after such Subscription, each of the said parties shall take 
a^oun? "^ ^^^ of ^^^ ^^^ books into his own custody for his own use 

and benefit, and shall be bound and concluded by every such 
account respectively, unless some manifest error shall appear 
therein, and be notified by one of the said parties to the 
other' of them before the then next following annual ac- 
count or rest taken and subscribed as aforesaid, in which 
case (but not otherwise) such error shall be rectified ; land 
after the closing of every such annual account, tlie net gains 
and profits which shall have been made, or shall appear by 
such annual account or rest to have been made or gained, in 
or by the said joint trade, or such part of the said net gains 
and profits as the said parties shall think proper, shall be 
divided between them according to their respective shares 
and interests therein, and the residue thereof, or such part 
thereof as the said parties shall think proper, be added to the 
capital stock of the said copartnership, and be considered in 
all respects as part thereof, and Shall belong to the said 
parties respectively, and their respective executors and ad- 
ministrators, in the proportions hereinbefore mentioned : 

That in case either of them the said A. B. and C. D. 
shall be minded or desirous to break off or dissolve this 
copartnership before the end or expiration thereof, it shall 
and may be lawful to and for such of them, being so minded 
or desirous, to dissolve and put an end to the same, upon 
giving six months' notice thereof at least to the other part- 
ner previously to — — in any one year of the said copart- 
nership ; and at the expiration thereof a notice of the deter- 
mination of the said partnership shall be signed by all the 
partners and inserted in the London Gazette; and that if 
either of the said partners shall neglect or refuse for the 
space of seven days after being thereunto requested by the 
other of them to sign such notice, or shall by reason of 
lunacy, illness, absence from the kingdom, or otherwise, be 
unable to sign the same, it shall be lawful for the other 
partner to sign such notice in or with the name, and as the 
attorney of the partner who shall so neglect, or refuse, or be 
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incapable to sign the same as aforesaid; and the aforesaid 
copartnership shall thenceforth stand and be dissolved, {a) 

That at the end or other sooner determination of the and dimion of 
said copartnership as aforesaid, the then joint stock, after ^°"^ 
payment of or provision made for the payment of all moneys 



(a) When a partnership is^ by notice^ death, or by any other mode 
of determination, actually ended as regards all the partners, no one of 
them can make use of the partnership estate, in a manner incohsistent 
with the winding up of the concern. The object of their original as- 
sociation is then terminated, and their power of employing the joint 
property in the way of trade ceases. The partners cannot create any 
new obligations ; for after a dissolution, nothing remains to be accom- 
plished, except the arrangement of the affairs of the partnership ; but 
until they are settled, the connection between the partners subsists ; and 
in that sense, and until such a settlement takes place, the partnership 
may be said to continue, and the ex -members of the firm may be sued 
as existing partners. Lord Eldon, in Ex parte Williams (11 Ves. 
jun. 5.), thus explained the equities among partners, and the conse- 
quences upon a dissolution, with reference to each other and credi- 
tors: — 

" Among partners, clear equities subsist, amounting to something like 
lien : the property is joint, the debts and credits are jointly due. They 
have equities to discharge, each of them, from liability, and then to 
divide the surplus according to their proportions ; or, if there is a defi- 
ciency, to call upon each other to make up that deficiency, according to 
their proportions. But, while they remain solvent, and the partnership 
is going on, the creditor has no equity against the effects of the part- 
nership. He may bring an action against the partners, and get judg- 
ment, and may execute his judgment against the effects of the partnership. 
But when he has got them into his hands, he has tl^m by force of the 
execution, as the fruit of the judgment ; clearly not in respect of any 
interest he has in the partnership effects, while he was a mere creditor, 
not seeking to substantiate or create an interest by suit* There are 
various ways of dissolving a partnership : effluxion of time ; the death 
of one partner ; the bankruptcy of one, which operates like death ; or, a 
dry, naJced agreement that the partnership shall be dissolved. In no 
one of those cases can it be said that, to all intents and purposes, the 
partnership is dissolved; for the connection still remains until the 
affairs are wound up. The representation of a deceased partner, or the 
assignees of a bankrupt partner, are not strictly partners with the sur- 
vivor, or the solvent partner : but still, in either _of those cases, that 
community of interest remains, that is necessary, until the affairs are 
wound up, and that requires, that what was partnership property before, 
shall continue, for the purpose of a dissolution, not as the rights of the 
creditors, but as the rights of the partners themselves require ; and it is 
through the operation of administering the eqidties, as between the part- 
ners themselves, that the creditors have that opportunity ; as, in the case 
of death, it is the equity of tbe deceased partner that enables the creditors 
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which shall have been advanced and lent by either of the 
said partners to the said joint trade, or to the other of 
them^ with lawful interest for ^e sanfie, as well as. for al l ^-j 



to bring forward ^the distribution. The creditors are not injured by 
the agreement of partners to dissolve the partnership^ and that, from that 
time, what was joint property shall become the separate property of one ; 
notice of liie dissolution being given ; as either a consideration is paid, 
or, which for this purpose is equal to consideration, a covenant is entered 
into to pay the debts and indemnify the retiring partner, so conceived 
as not to leave any lien upon the property. — That when the possession 
of the property is delivered over to the surviving partner, and he goes 
into the world as a sole trader, he has aU the credit belonging to him 
as such sole trader ; having the possession, and dealing with mankind, 
as such.*' His Lordship would not agree that mere dissolution would 
work all this effect, as that does no more than declare that the partner- 
ship is not to be carried on any farther, except for winding up the 
affairs ; and he^ who has actual possession, has it, clothed with a iruH 
for the other, to apply the property to the debts ; and that will qualify 
the nature of his possession, so that it cannot be said, he has the sole 
possession of the specific effects, or the debts, to bring it within the 
operation of the statute (22 Jac'l. c. 19* ss* 10, 11., see Jones v. Gift- 
bans, 9 Ves. jun. 407«)> which certainly affects debts. His Lordship 
added that, having had occasion then lately (see Lady ArundeU v. Phipps, 
10 Ves. jun. 139.) to look into that doctrine from Tu)yne^% caae 
(3 Co. 80.), he thought in modern times a tendency had prevailed to 
give more efibct to the actual manual possession, as evidence of fraud, 
than Twynes case was intended to sanction. But it was' enough to 
say, mere dissolution of partnership, if there is no more, leaves each 
partner in possession, as a trustee for all, to the extent of enabling each 
to call upon all to apply the partnership effects to the purposes to 
which they ought to be applied, even if there was no dissolution. But 
it is the equity of the partners among each other, that requires that 
application ; not that of the creditors ; for whom, however, a provision 
is thereby necessarily operated, which they could not operate for them, 
selves, unless by action and execution, laying hold of the effects, as 
they might of the person. See also Ex parte Ruffin, 6 Ves. jun. 119* ; 
Peacock v. Peacock, 16 Id. 57. ; Wilson v. Greenwood, 1 Swanst 480. ; 
Crawshay v. Maule, Id. 506. 

The arrangement of the affairs, and winding up of the partnership 
concern, being the sole object and purpose to be attained after a dis- 
solution, equity will, in all cases, interfere where the conduct of 
partners is of a description not likely to be attended with such a result. 
See Harding v. Glover, 18 Ves. jun. 281. ; Crawshay v. Maule (antf) ; 
Natuoch V. Irving, Gow. App. 398. ; Heathcote v, HulmCf 1 Jac. & 
Walk. 128. ; Wilson v. Greenwood (^ante). 

When the common property is ascertained, either partner may insist 
upon a sale of the whole concern. The rights of the partners are then 
precisely equal ; each may require the whole concern to be wound up 
by a aale^ and a division of the produce. One partner has no daim 
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W^ v^4^8nch debts (b) as shall be then due and owing from them the 
/ said copartners in respect of the said copartnership, shall 
be divided between the said parties in the proportions here- 
inbefore mentioned, and according to their respective in- 
terest therein. 

That upon the first day of any succeeding month after Time of such 
such dissolution shall take place, each of the said parties shall 
account together, and receive and be paid his shares and 
proportions, share and proportion, of such sums of money as 
shall have been received by the parties upon account of the said 
partnership, until the whole of the joint stock and debts due to 
the said copartnership shall be collected, got in, and received, 
and the same fully divided as aforesaid : Provided always. Bad debts, 
and it is hereby declared to be the true intent and meaning of 
the said parties to these presents, that all bad debts that may 
arise during the said copartnership shall be transferred and 
entered into the insolvent ledger to be kept for that pur- Insolvent 
pose, and that the respective dividends to be afterwards paid 



upon his indiyidual proportion of a spedfio article^ nor can he insist 
upon an exdiuive right in it ; bat be is entitled only to a general ar- 
rangement of the partnership concerns, and for that purpose to an ac- 
count of the produce of the aggregate joint efibcts. {Thompwn v. Ryan^ S 
Swanst. 565. n.) He cannot separate his share from the bulk of the Joint 
property^ nor compel his copartner to accept what^ according to a valuf 
ation^ his interest may be worth. {^Crawshay v. CoUins, 1 5 Ves. 227*; Lin» 
yin V. Simpton, 1 Sim. Sc Stu. 600.) In Nerot v. Bumard (2 Russ. 56.), 
pending an appeal against a decree declaring a partnership dissolved, and 
directing the property to be sold, and an account, the Court, upon 
motion, suspended the sale, upon the tenns of bringing title deeds into 
the Master's office, and giving security for the value of the effects. 

(h) Notwithstanding a dissolution, the retiring as well as the remaining 
partners continue jointly liable to answer all debts or engagements con- 
tracted or entered into by the firm during the existence of the partner- 
ship. The joint creditors may proceed against all the partners ; but 
after a dissolution to which the necessary publicity is given, one partner 
cannot by any contract or engagement implicate the other. There- 
fore, although a remaining partner be entrusted with the settlement of 
the partnership affiurs, he cannot indorse in the name of the firm, so as 
to bind the retiring partner, a security which formed a part of the Joint 
effects {AM v. Sutton, 3 Esp. N. P. C. 108. ; 8. P. KHgour v. Fin^ 
laymmy 1 Hen. Black. 155.); nor can he, by drawing upon a debtor 
to the firm in the joint names, and subsequently negotiating the bill, 
lender it an available security against the outgoing partner. {Kilgwtr v. 
Finlaysonf anl^.) 
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Division of out- 
standing debts. 



thereon shall be divided between the 5aid partners annually, 
on the day of—, in the proportions and according to 

their respective shares and interests therein : Provided also, 
and it is hereby further covenanted, concluded, and agreed 
upon by and between the said parties to these presents, that if 
either of them the said parties shall happen to depart this life 
before the end or expiration of the said copartnership tenn> 
then the survivor of them the said parties to these presents 
shall and will carry on and continue the said copartnership 
trade and business for the benefit of himself and the exe* 
cutors or administrators of the deceased partner until ■ 
then next ensuing the decease of such partner so dying, but 
no longer ; at which time it is hereby declared and agreed 
that the said surviving partner shall, in the customary man- 
ner, draw out a fair and just account of the copartnership 
stock, debts, and effects in the balance or rest book herein- 
before directed to be kept for that purpose, the same to be 
then settled and adjusted as hereinbefore mentioned; and 
upon the surviving partner paying or securing 'the just 
balance due to the deceased partner, according to his share 
and proportion thereof and therein as aforesaid, unto or to 
the satisfaction of the executors or administrators of such 
deceased partner, they, the said executors or administrators 
of the said deceased partner, shall and will sign the same^ 
which shall be deemed binding and conclusive upon such 
executora or administrators, and the estate of tlie partner so 
dying; and all such debts as shall be then outstanding and 
due to the said copartnership shall be from time to time 
divided on the first day of every succeeding month, between 
the said parties, in the proportions aforesaid, in the same 
manner as above declared and agreed upon in the case of a 
dissolution or final termination of the said copartnership (c) : 



(c) Although partners covenant that all differences arising between 
them^ ^eir executors or administrators, shall be referred to the decision 
of two indifferent persons^ to be elected by the partners themaelves, yet, 
on the death of one^ an action cannot be maintained by his represent- 
atives against the other for refusing to nominate a referee. JUitcheB v. 
JIarrit, 2 Ves. jun. 129. ^^post^ 315. ; also Coxeter v. Anderson, S 
rin,Ab. 184. pi. 19. 
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And it is hereby further agreed and declared between and Mutual 
by the said parties to these presents, and each of them, for ®°^®°*'^** 
himself, his heirs, executors, and administrators, doth cove* -^*>'*»»^o'* 
nant, promise, and agree to and with the other of them, 
his executors and administrators, mutually by these pre- 
sents, that if any doubt, question, difference, cause of suit, 
or dispute shall at any time or times hereafter happen or 
arise between the said parties to these presents, or be- 
tween either of the said parties and the executors or ad- 
ministrators of the odier of them happening to die as afore- 
(said, touching the construction of these presents, or any 
clause, matter, or thing herein contained, or touching the 
said copartnership joint trade or business, or any matter 
or thing relating thereto, and such doubt, question, differ- 
ence, or dispute shall not be fully decided between themselves 
within one calendar month after the same shall have arisen, 
then, and so often as the same shall happen, and in every 
such case (J), neither of the said parties hereto, nor the executors or 



(d) llhia U tn general practice a new formy and when a^ted will 
prevent much of the litigation that lo frequently occnrs amonK>aTtneTi^ 
to eaj nothing of the ruinouB expense that inevitably attends it. The 
author's attention has been drawn to this restraining dause from the ob- 
servations made by L((rd Louohbob^qph upon the case of Half hide v. 
Fenning (2 Bro. Cl^j^Ca. 3$6,)^ in Mitchell v. HarrU (2 Ves. jun. 
132.). In the former case there was a similar restraint^ and his Lordship 
observed — ^' Parties may so agree; and it is every day's practice^ that 
if they da^ they cannot proceed contrary to the agreement." But there 
is a great distinction drawn between an express agreement that there 
shall be no suit at law or in equity^ and a bare covenant to refer dis- 
putes to arbitration, which should be taken particular notice of. 

If there be an express agreement that there shall be no suit at law or 
in equity^ then the parties cannot proceed contrary to that agreement, 
whidi may be pleaded in bar ; but if there be a covenant to refer dis- 
putes to arbitration onlyi the only effect of it will be to give damages ; 
it cannot be pleaded in bar to any action or suit : the reason is, because 
the agreement of parties shall not oust the jurisdiction of the court* 
Lord Louohbobouoh, in MitcheU v. Harris (antf), observed, he had 
not been furnished with any authority, case, or even dictum, to show 
that an agreement to refer, where no reference has taken place, would 
stop a court of law ; nor has there ever been any idea of a bill to enjoin 
a party from proceeding at law, under a notion of giving specific effect 
to such a covenant as tiiis, where the parties are proceeding at law. 

LoBD Habdwiokb, in Wellington v. MaMntosh, speaking of a cove« 
nant to refer (2 Atk. 5Gy,), said the parties might have made such an 
agreement as would have ousted this court of its jurisdiction. 
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adminigtraiorg rf either of ihemy shaU brings institute^ or prose" 
New Form . cute offoinst the other of them any action or suit at law or in equity, 

tcntil the arbitration and reference next hereinafter agreed upon shall 
have been offered by one of the said parties, his executors or ad" 
ministratorsj to, and refused by the other of such parties, his 
executors or administrators ; every such offer of reference to be 
made in writing, and to be delivered to or be left at the last usual 
place of abode in England of theparty to whom such offer shall 
be made, and to be in force fir thirty days after delivery or ser'^ 
vice as but aforesaid; and if not accepted within such thirty 
days, and an arbitrator nominated accordingly, the party in 
default shall, after the expiration of such thirty days, be held 
and considered to have refused to nominate an arbitrator, and 
thereupon the party requiring and offering such reference and 



Lord Kenton, in Thompstm t. Chamoek (8 Term Rep. 140.), ob- 
served, it had been decided, again and again, that an agreement to refer 
all matters in difierence to arbitration is not safficient to oust the courts 
of law or equity of their jurisdictioD. 

Lord Eldon, in TattersaU v. Groote (2 Bos. 6c PnlL 131.), took « 
comprehensive view of all the cases. That was an action in the 
Common Pleas upon covenant between partners, in case of a dlssolntion 
of the partnership, to rtfer all maUere relating thereto to arbitration, 
and one of the parties refused to nominate one. Lord Eldon said, 
*' There is no instance of such an action as the present having ever 
been brought in a court of law ; and though courts of equity will de. 
cree the specific performance of reasonable covenants^ where substantial 
damages cannot be obtained in a court of law, yet no man ever heard of 
a suit in equity to compel the specific performance of a covenant to refer 
disputes to arbitration." In WellingUm v* MaMnto^, Lord Hard. 
wioKE overruled a plea of covenant to refer matters in difibrenoe, 
which was pleaded to a bill for a discovery. Lord Kenton, indeed, 
in HaffhUe v. Fenningt supported such a plea ; but then the words 
there were, " before they brought any suit" His Lordship said, he 
thought he did not misconstrue the case of MUcheU v. Harris^ by 
stating that the opinion of Lord Louohborouob did not agree with the 
doctrine laid down in Hal/hide v. Fenning* In the discussion of 
Mitchell V. Harris, the counsel were asked by the Lord ChanceQor, 
if an action like the present had been known in a court of law; 
and it was admitted that no instance was to be found. It would be 
difficult to direct a jury upon what rule to proceed in assessing damages 
in such an action ; for non constat that the plaintiff would have suc- 
ceeded in the arbitration. The covenant, therefore, seems nugatory^ or, 
if not so, yet it cannot be ef^foreed, as tending to ezdude the jurisdiction 
of the courts. 
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arbitration shall and may adopt such proceedings at law or in 
equity^ or otherwisej as he may be advised^ or to him shall seem 
meet, {e) 

That the matter of every such doubt, question, difference, 
or dispute, upon request of either of the said parties, or the 
executors or administrators of either of them, shall, before 
any action or suit {g) at law or in equity shall be brought by one 
party, his executors or administrators, against the other party, 
his executors or administrators, from time to time be reduced 
into writing, and be committed and referred to tHe holding 
and determination of two indifferent persons, whereof one 
sball be nominated and chosen by each of the said parties 
to these presents, within the space of twenty-eight days 
next after such request made as aforesaid; and in case 
such two persons shall differ in their opinion and determin- 
ation of and concerning the matters so to be referred to 
them as aforesaid, they shall call in an umpire to decide 
between them the points in which they shall so differ ; and 
the award, or determination, or umpirage of such two persons, 
or of such umpire so to be named respectively as aforesaid, in 
the matter or matters which shall be so referred to them or 
him respectively, shall be binding and conclusive upon both 
the said parties to these presents, their respective heirs, 
executors, administrators, and assigns, and shall be per- 
formed, observed, and kept by them accordingly, without any 
further suit or trouble whatsoever, so as such award, order, or 
determination be made and set down in writing (A) under the 
hands of such three referees, or any two of them, making the 
same within the space of twenty-eight days next after such 
reference be made to them as aforesaid : And for the better SubmisBion. 
enforcing the performance and observance of any such award, 
the same, and this their submission thereto, shall from time to 



(e) Otherwise one partner may maintain an action at law against his, 
copartner^ notwithstanding it has been agreed between them that the 
matter in dispute shall be determined by arbitration : because^ although 
a reference depending, or made and determined^ might be a bar, yet a 
mere agreement to refer cannot, as before shown, oust the superior courts 
of their general jurisdiction. 

{^g) Half hide y. Fenning, antd, n. <L 
h) See antiy p. 132. n. a. 
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Rule of court time be made a rule of her Majesty's Court of Queen's Bench 

at Westminster, according to the directions of the statute in such 
case made and provided (t), if the said court shall so please : 

Penalty. And LASTLY, for the true performance and observance of all 

and every the covenants, articles, clauses, provisoes, and agreer 
ments hereinbefore contained on the part and behalf of the 
said parties respectively, his and their respective executors 
and administrators, to be observed, performed, fulfilled, and 
kept, each of them the said A. B. and C. D. bindeth him- 
self, his heirs, executors, and administrators, unto the other 
of them, his executors, administrators, and assigns, in the 
penal sum of-2000^. (k) of lawful current money of England 
firmly by these presents. In witness, &c. 



(f) 9& lOW.S. c. 15. 
(At) See ante^ p. 86. n. d; p. 104. n. a; p. 123. n.h. 
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LEASES, (a) 
I. 

Lease ^r a long Term of Years by a Leaseholder who 
receives a Premium. (Under Thirty Folios.) 

THIS INDENTURE, made the day of , be- Parties. 

tween A. B. of the one part and C. D. of the other part, 

WITNESSETH, that in consideration of the sum of Z. Testatum, 

of lawful current money of England to the said A. B. 
paid by the said C. D., at or before the sealing and de- 
livery hereof, the receipt whereof he the said A. B. doth 
hereby acknowledge, and from the same doth for ever 
discharge the said A. B., bis executors, administratoi*s, and 
assigns, by these presents ; And also in consideration of the 
yeaily rent, covenants, and agreements hereinafter reserved 
and contained, on the part of the said C. D., his executors, 
administrators, and assigns, to be paid and performed, he 
the said A. B. hath demised and leased, and by these presents 
DOTH demise and lease, unto the said C. D., his ei^ecutors, 
administrators, and assigns, All , together with all Parcels, 
ways, watercourses, profits, advantages, easements, and ap* 
purtenances to the said piece or parcel of ground, messuage 
or tenement, and premises hereby demised, belonging ; To Habendum. 
have AND TO HOLD die Said piece or parcel of ground, 
messuage, or tenement, and premises hereby demised, with 
the appurtenances, unto the said C. D., his executors, ad- 
ministrators, and assigns, from the day of—— now last 

past, for the term of 99 years thence next ensuing; Yielding Reddendum. 
AND PAYING tlierefor yearly, during the said term hereby 
granted unto the said A. B., his executors, administra- 
tors, and assigns, the rent of Z., by equal quarterly 

payments, on the day of , the day of ^ 

the day of , and the day of , in every 

year, without any deduction whatsoever in respect of any 

(a) The author has considered it mere convenient to place the Notes 
that are confined to Cotenakts at the end of the title. 
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land-tax, sewer rate, or any other charges, assessments, or 
outgoings, parliamentary, parochial, or otherwise, now or 
hereafter to be assessed or imposed upon the said demised pre- 
mises, or upon the said A. B., his executors, administrators, 
or assigns, on account thereof, the first of the said quarterly 

payments to be made on the day of — now n^xt : 

Covenanu by And the Said C. D., for himself, his heirs, executors, and ad* 

^'^°' ministrators, doth hereby covenant and agree with the said 

A. B., his executors, administrators, and assigns, in manner 

To pay rent, following ; that is to say, that the said C. D« will, during the 

said term, pay unto the said A, B., his executors, admini- 
strators, or assigns, the said yearly rent of ■ . Z. on the 
days and times hereinbefore appointed for payment thereof: 
and taxes. And ALSO wiU, during the said term, pay the land tax and 

sewer rate, and all other taxes, rates, and assessments what- 
soever, parliamentary, parochial, or otherwise, imposed or 
charged, or which during the said term shall be imposed or 
charged, on the said demised premises or any part thereof, 
or on the said A. B., his executors, administrators, or assigns, 
or on the original lessors in respect thereof, or of the rent 
hereby reserved, it being the true intent and meaning of 
these presents that the said yearly rent hereby reserved shall 
be paid without any deduction or abatement whatsoever: 
To maintain And ALSO will, during the Said term, allow or contribute a 
party walls, &c. ygnsonable proportion of the expense of making, renewing, 

repairing, and cleansing all party and fence walls, cesspools, 
channels, sewei*8, drains, pipes, and other easements used, or 
during the said term to be used, in common, by the occupiers 
of any other adjoining messuages and buildings already erected 
To repair. or hereafter to be erected : And ALSo'will, at his and their own 

expense, as often as occasion shall require, during the said term, 
well and sufficiently repair, maintain, pave, empty, cleanse, 
amend, and keep the said hereby demised premises, and all 
fences, rails, privies, sewers, drains, and other appurtenances 
belonging or to belong thereto, in a good and substantial man- 
To surrender ' ner ; and the said demised premises being in all things repaired, 
wifh irfixtures "laintaiued, paved, emptied, cleansed, amended, and kept as 
standing in the aforesaid, at the end or other sooner determination of the 
oTteim " ^^*" ®^*^ term, shall and will quietly leave, surrender, and yield 

up unto the said A. B., his executors, administrators, or 
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assigns, together with ail chimney-pieces, hearths, slabs, 
windows, easements, shutters, doors, and fastenings, water- 
closets, partitions, fixed presses, shelves, drawers, pipes, 
pumps, posts, pales, and rails, and other fixtures, which shall 
be affixed or fastened to the premises during the last seven 
years of the said term : And also, that it shall be lawful Liberty for 
for the said A. B., his executors, administrators, or as- i^^J^ea***' 
signs, and the original lessor of the said demised premises, schedule of fix* 
or their agents respectively, at all seasonable times during the i^^rMT^rywn. 
last seven years of the said term, to enter and come into the 
said demised premises, and take a schedule of the fixtures 
and things so to be left as aforesaid: And also that the To punt. 
said CD., his executors, administrators, or assigns, will at 
his and their own expense, once in every fourth year of 
the said term, paint all the outside wood and ironwork 
belonging to the said demised premises with proper oil 
colour, in a workmanlike manner: Anq also will, during To insure, 
the said term, insure the said messuage, and all other 
buildings erected or to be erected on the ground hereby 
demised, to the full value thereof, in one of the public offices 
for insurance of houses and buildings from fire, in London or 
Westminster, and will keep the same continually so insured 
during all the said term, and will, upon the request of the 
said A. B., his executors, administrators, or assigns, show to 
him or them the receipt for the premium for such insurance for 
every current year : And also will, during the said term, as 
often as the said messuage or tenement and premises, or any 
buildings now or hereafter to be erected on the said ground 
hereby demised, or any part thereof, shall be burnt down or 
damaged by fire, forthwith lay out and expend, under the di- 
rection of the surveyors to the said A. B., his executors, ad- 
ministrators, or assigns, such moneys as shall or may be paid 
by virtue of any such policy of insurance in rebuilding, repair- 
ing, or in making good all such loss or damage in a proper, 
substantia], and workmanlike manner ; and if the said moneys 
shall not be sufficient for such rebuilding or repairing of the 
said messuage, buildings, and premises hereby demised as 
shall be so burnt down or damaged, then the said C. D., his 
executors, administrators, or assigns, shall and will pay such 
sum as, together with the moneys to be paid by virtue of any 



320 Leases. 

such policy of insurance aforesaid, as will be sufficient for 

substantially rebuilding, repairing, reinstating, and making 

the same premises fit for habitation as soon as may be, under 

In case of fire, such direction as aforesaid: And further, that if the said 

^ylbir*^""" messuage, buildings, and premises, or any part thereof, shaU 

be burnt down or damaged by fire at any time during the 

said term, the said yearly rent hereby reserved shall not be 

discontinued, but shall be paid in the same manner as if 

Liberty for no such accident had happened: And also, that it shall 

andrieir ^e ^^ lawful for the said A. B., his executors, administrators, 

state of repairs, or assigns, and the original lessors of the said premises, 

and their respective agents, at all seasonable times during tlie 
said term, to enter upon any part of the said demised premises 
to take plans and view the condition thereof; and of all such 
wants of reparation as upon any such view shall be found, to 
leave notice in writing at the said demised premises for the 
said C. D., his executors, administrators, or assigns, to repair 
the same within three calendar months next after every such 
notice shall be lefl as aforesaid, within which said space of 
time he the said C. D., for himself, his heirs, executors, and 
administrators, doth hereby covenant with the said A. B., his 
executors, administrators, and assigns, well and sufficiently 
to repair and make good all the defects and wants of repara- 
Not to injure tion mentioned in any and every such notice : And also, 
tim ers, ^j^^^ j^^ ^j^^ ^^j^ q^ jj^^ j^j^ executors, administrators, or as- 

signs, will not, during the said term, cut, maim, or injure any 
of the principal timbers or walls of the said messuage or tene- 
nor carry on ments and premises hereby demised, nor convert, use, or oc- 
out TOtwenT. cupy, nor suffer to be converted, used, or occupied, the said 

demised premises, or any part thereof, into or for any shop, 
warehouse, or other place, for carrying on any trade, nor 
suffer any open or public show of business therein, without 
the previous consent in writing of the said A. B., his execu- 
tors, administrators, or assigns, being first obtained, nor will 
permit or suffer to be done any thing upon the said demised 
premises which may grow to the annoyance or damage of 
Not to assign the said A. B., his executors, administrators, or assigns : And 
notic^eto kssof. ALSO, that he the said C. D., his executors, administrators, or 

assigns, will not, during the said term, sell, assign, demise, 
transfer, or make over this lease, or the term hereby demised. 
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or any part thereof, to any person or persons, without giving 
notice thereof in writing to the said A. B., his executors, ad- 
ministrators, or assigns : And also will not, during the last Not to assign 
seven years of the said term hereby granted, sell, assign, de- ^!^y^l^ of 
mise, transfer, or make over this lease, or the term hereby term. 
demised, or otherwise part with his or their estate or interest 
in the said demised premises, or any part thereof, for all or 
any part of the then remainder of the said term hereby 
granted, without the consent in writing of the said A. B., his 
executors, administrators, or assigns : Provided always. Proviso for re- 
that if the yearly rent hereinbefore reserved, or any part ^^' 
thereof, shall be unpaid for twenty-one days next over or 
after any of the said days on which the same ought to be paid 
as aforesaid, or in case of the breach or non-performance of 
any of the covenants and agreements hereinbefore contained 
on the part of the said C. D., his executors, administrators, 
or assigns, then, and in either of the said cases, it shall be 
lawful for the said A. B., his executors, administrators, and as- 
signs, at any time thereafter, into and upon the said demised 
premises, or any part thereof, in the name of the whole, to 
re-enter, and the same to have again, repossess, and enjoy as in 
his and their former estate, any thing herein contained to the 
contrary notwithstanding : And the said A. B., for himself. Covenant by . 
his heirs, executors, and admin istratoi*s, doth hereby covenant e^vment^"*^* 
with the said CD., his executors, administratoi's, and assigns, 
that he, th^ said CD., paying the said yearly rent hereby re- 
served, and performing and keeping the covenants and agree- 
ments hereinbefore on his and their part contained, may 
peaceably and quietly have, hold, possess, and enjoy the said 
demised premises for the said term hereby demised, without 
any interruption from him, the said A. B., his executors, ad- 
ministrators, or assigns, or the original lessor of the said pre- 
mises, or any other person or persons claiming under or in 
trust for them, or any or either of them. In witness, &c. 
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Lease of a House yrom the Freeholder^ voith Common 
Covenants. {Under Thirty Folios.) 

THIS INDENTURE, made the day of , between 

A. B, of the one part and C. D. of the other part, WITNESS- 
ETH, that in consideration of the rent hereinafter reserved, 
and of the covenants and agreements hereinafter contained^ 
on the part of the said C. D., his executors, administrators» 
and assigns, to be paid, observed, and performed, he, the said 
A. B., HATH demised and leased, and by these presents doth 
demise and lease, unto the said C. D., his executors, adminis- 
trators, and assigns. All , and also all ways, paths, pas- 
sages, waters, watercourses, drains, sinks, sewers, liberties, 
privileges, and appurtenances whatsoever to the said piece or 
parcel of ground, messuage, or tenement belonging or in any- 
wise appertaining, To have and to hold the said piece or 
parcel of ground, messuage, or tenement, and premises hereby 
demised, or intended so to be, with the appurtenances there- 
unto belonging, unto the said C. D*, his executors, adminis- 
trators, and assigns, from the ■ day of — last, for, 

and during, and unto [the full end and term of years; 

Yielding and paying therefor, yearly and every year 
during the said term, unto the said A. B.» his heirs and 
assigns, the clear rent or sum of L of lawful current 
money of England, on the four most usual feasts or days 

of payment of rent in the year ; that is to say, the day 

of — — , the day of , the — day of——, and 

the ■ day of — , in each and every year, by equal por- 
tions, without making any deduction or abatement thereout 
for or in respect of any taxes, charges, rates, assessments, or 
impositions whatsoever, either already or which hereafter 
may be taxed, rated, charged, assessed, or imposed on the 
said demised premises, or any part thereof, or upon the said 
A. B., his heirs or assigns, on account thereof, by authority 
of parliament or otherwise howsoever, the first payment 
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thereof to be made on the day of ^— - now next : And Covenants by 

the said CD., for himself, his heirs, executors, and adminis- ,^tofrenT' 
trators, doth hereby covenant, promise, and agree with and to 
the said A. B., his heirs and assigns, in manner following ; that 
is to say, that he, the said C. D., his executors, administrators, 
and assigns, shall and will well and truly pay or cause to be 
paid to tlie said A. B., his heirs and assigns, the said yearly 
rent of—/, hereby reserved, at the times and in manner 
hereinbefore appointed for payment thereof, without making 
any deduction or abatement thereout whatsoever : And also and toxas. 
will, from time to time, and at all times hereafter, pay all 
taxes, charges, rates, and assessments whatsoever, whether 
parliamentary or parochial, now or hereafter to be imposed 
or charged upon the said hereby demised premises, or any 
part thereof, or upon the said A. B., his heirs or assigns, 
on account thereof: And also that he, the said C. D.^ To repair; 
his executors, administrators, and assigns, will from time to 
time, and at all times, during tlie said term, at his and 
their own proper costs and charges, well, sufficiently, and 
substantially repair, support, uphold, amend, maintain, paint, 
glaze, scour, cleanse, and keep the said messuage or tene- 
ment and premises, with the appurtenances thereunto be- 
longing, and also the glass windows, pavements, privies, 
gutters, sinks, sewers, and drains appertaining to the same, 
in, by, and with all and all manner of needful and necessary 
reparations and amendments whatsoever; and the said de- and surrender 
mised premises, with the appurtenances, being so well and ° ®" ** '"• 
sufficiently and substantially repaired, supported, upheld, 
amended, maintained, painted, glazed, scoured, cleansed, and 
>JLept in repair, together with all and every the fixtures and Fixtures, 
things which may be fixed and fastened thereto, shall and 
will, at the expiration or sooner determination of the said 
term hereby granted, peaceably and quietly leave, surrender, 
and yield up unto the said A. B., his heirs or assigns; 
And further, that it shall be lawful for the said A. B., Lessor to enter 
his heirs and assigns, with such artificers, workmen, or others *°** .^**^ ^^ 
as he or they shall think proper, or without* any such 
persons, twice or oftener in every year during the said 
term hereby granted, at all convenient times in the day, to 
enter into and upon the said demised premises, or any part 

Y 2 
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thereof, there to view, search, and see into the state and 
condition of the repairs thereof, and of all defects or wants 
of reparation then and there to be found to give or leave 
notice thereof in writing to or for the said C. D., his ex- 
ecutors, administrators, or assigns, to repair, amend, and 
make good the same within three calendar months then next, 
within which time he, the said C. D., for himself, his heirs, ex- 
ecutors, and administrators, doth hereby further covenant with 
the said A. B., his heirs and assigns, well and sufficiently to re- 
Not to carry on pair, amend, and make good the same accordingly : And fur* 
certain trades, ther, that he, the said C. D., his executors, administrators, 

and assigns, shall not at any time or times hereafter during 
the said term use or carry on, in or upon the said demised 
premises, or any part thereof, any of the trades or businesses 
following; that is to say, the trade of a butcher, tallow- 
chandler, melter of tallow, soap-melter, tobacco-pipe-maker 
or burner, sugar-baker, fellmonger, distiller, farrier, black- 
smith, coppersmith, working brazier, pewterer, worker of tin 
plate, tripe-boiler, beater of flax, or common brewer, or any 
of them, without the special licence and consent of the said 
A. B., his heirs or assigns, for that purpose first obtained in 
writing, nor do or willingly suffer any act, matter, or thing 
upon the said demised premises, or any part tliereof, which 
shall or may be or grow to the nuisance or annoyance of the 
Proviso for re- said A. B., his heirs or assigns : Provided always, and it is 
entry. hereby declared and agreed, tliat in case the said yearly rent 

of Z. hereby reserved, or any part thereof, shall at any 

time or times be in arrear or unpaid by the space of twenty- 
one days next after any of the said days hereinbefore ap-< 
pointed for payment thereof (the same being lawfully de- 
manded), or if breach or default shall be made in any of the 
covenants, clauses, or agreements hereinafter contained on tlie 
part of the said C. D., his executors, or assigns, to be observed 
and performed, it shall be lawful for the said A. B., his heirs 
and assigns, into and upon the said demised premises, or any 
part thereof, in the name of the whole, to re-enter, and the 
same to have again, repossess, and enjoy as in his and their 
former estate ; and the said C. D., his executors, adminis- 
trators, and assigns, from thence to expel, remove, and put 
out, any thing herein contained to the contrary notwithstand* 
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ing : And the said A. B., for himself, his heirs, executors, CoTenant by 
and administrators, doth hereby covenant, promise, and agree ^^^ ^°'^ ^^ 
with and to the said C. D., his executors, administrators, and 
assigns, that he, the said C. D., his executors, administrators, 

or assigns, paying the said yearly rent of Z. hereby reserved, 

at the times hereinbefore appointed for payment thereof, and 
performing and keeping all and singular the covenants and 
agreements herein contained, which on his and their part 
are or ought to be paid and performed, shall and may 
peaceably and quietly have, hold, occupy, possess, and enjoy 
the said piece or parcel of ground, messuage, and | premises 
hereby demised, with the appurtenances thereunto belonging, 

during the said term of years hereby granted, without 

any interruption or hinderance of or by the said A. B., his 
heirs or assigns, or any other pei*son or persons lawfully claim- 
ing or to claim by, from, or under, or .in trust for him, them, 
or anv of them. In witness, &c. 



III. 

Building Lease (a) from the Freeholder, with Power 
for the Lessee to Purchase the Fee-simple in Parcels^ 
( Under Thirty Folios,) 

THIS INDENTURE, made the day of , be- Parties. 

tweea A. B. of the one part and C. D. of the other part, 
WITNESSETH, that the said A. B., in consideration of the yearly Testetum. 
rent hereinafter reserved, and of the covenants on the part of 
the said C. D. hereinafter contained, hath demised, leased, 
and to farm letten, and by these presents doth demise, 
lease, and to farm let, unto the said C. D., his executors, ad- 
ministrators, and assigns. All , and all ways, easements, Pareels. 

privileges, and appurtenances whatsoever to the said piece of 

land or any part thereof belonging, (except and always re- 
^ 

(a) The greater part of the town of Brighton was built under leases 
of this description. 
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Habendum. 



Reddendum. 



Covenants from 
lessee for pay- 
ment of rent 



and taxes ; 



to maintain 
buildings, &c. 

Not to commit 
waste. 

Covenants by 
lessor that 
premises 
are exonerated 
from land-tax. 



For quiet en- 
joyment. 



served out of this demise and lease fVee libertv at all season- 
able times to enter upon the said demised premises to ex- 
amine tl^e state and condition thereof); To hav£ and to 
HOLD the said piece of land and premises hereby demised, 
with the appurtenances, unto the said C. D,, his executors, 

administrators, and assigns, from the day of , for and 

during tho term of seven years thence next ensuing, and fully 
to be complete and ended; Yielding and paying there- 
for, yearly and every year during the said term, the rent or 
sum of L (J), by two equal half yearly payments, on the 
< day of——, and the day of , the first pay- 
ment thereof to be made on the ' day of , now next 
ensuing : And the said C. D. doth hereby, for himself, his 
heirs, executors, ^nd administrators, covenant, promise, and 
agree to and with the said A. B., his heirs and assigns, in 
manner following ; that is to say, that he, the said C. D., 
his executors, administrators, and assigns, shall and will duly 

pay the said yearly rent of /., on the days and in the 

manner hereinbefore appointed for payment thereof, and 
duly pay and discharge all taxes and .assessments whatsoever 
which shall be imposed on, or become due or payable for or 
in respect of, the said demised premises, or any part thereof; 
and shall and will maintain and keep all the buildings, walls, 
posts, rails, and fences, which are now, or at any time during 
the said term shall be, in or upon the said demised premises, 
in good and substantial repair, and shall not nor will commit 
or permit any act of waste on the said premises : And the 
said A. B. doth hereby, for himself, his heirs and assigns, 
covenant, promise, and agree to and with the said C. D., his 
executors, administrators, and assigns, that the said demised 
premises are lawfully exonerated from land-tax ; and that the 
said C. D., his executors, administrators, or assigns, paying 

the said yearly rent of /. hereby before reserved, in 

manner aforesaid, and performing the covenants and agree- 
ments herein contained on his and their parts, shall and may, 
during the said term, peaceably and quietly hold and enjoy 



f 



(6) A rent equiyalent to the interest the owner may require upon the 
purchaie^moneyy -^ in the case for which this precedent was used it 
was at the rate of 6/. per cent. 
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U)e said pieee of laud hereby demised, without any inter- 
ruption or disturbance whatsoever from or by him the said 
A. B.9 his heirs or assigns, or any other person or persons 
olaiming under him, or any of his ancestors : And also that, Power for 
in case the said C. D., his executors, administrators, or as- ^f*^ ^ P"'" 

cbase toe free- 

signs, shall be desirous of purchasing the freehold and in- hold. 
heritance in fee simple, of and in the said demised piece of 
land and premises, and shall at any time during the said 
term pay or cause to be paid unto the said A. B., his heirs 

or assigns, the price or sum of •< /. of lawful current money 

of England, as and for the purcha8e>-money thereof, and all 
arrears of the yearly rent hereby reserved, and the fiill rent 
of the current half year, the said A, B., bis heirs or assigns, 
shall and will^ at the expense of the said C. D., his executors, 
administrators^ or assigns, grant and convey, or cause to be 
granted and conveyed, the said piece of land and premises 
hereby demised unto the said C« D., his executors, adminis- 
trators, or assigns, as he or they may direct, in fee-simple, 
free from all encumbrances occasioned by him, the said A. B., 
or any of his ancestors; the said A. B. having, at his own ex- Title accepted, 
pense, delivered to the said C. D. abstracts of his title to the 
said piece of land and premises before the execution of these 
presents, which title the said C, D. doth hereby acknowledge 
that he hath accepted, and the said A. B., his heirs or as- 
signs, not being liable on any such sale to deliver any copies Copies of deeds, 
of deeds ; And that if the said C* D., his executors, admini- Lands to be 
strators, or assigns, shall be desirous, previously to the con- ^^^^^ ^r- 
veyance of the whole of the said premises, to have any part eels if required. 
or parts thereof conveyed separately to himself or themselves, 
or to. any other persdn or persons, and if the said A. B., his 
heir& or assigns, shall be satisfied that the remainder of the 
said piece of land will be an adequate security for the pay- 
ment of the yearly rent hereby reserved, the said A. B., his 
heirs or assigns, shall and will convey any part or parts of the 
said premises separately, in such manner as the said C. D., 
his executors, administrators, or assigns, shall direct, so as 
the purchase-money on every such conveyance be paid to the 
said A. B., his heirs, or assigns, in part discharge of the afore- 
said sum of /., the said A. B., his heirs and assigns, Lessee alloweci 

allowing unto the said C. D., his executors, administrators, purcha^" 

Y 4 
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moneys, in and assigns, interest at 57. per cent, on such purchase-money, 
reduction jjy ^^y ^£ abatement from the yearly rent of L before 

hereby reserved, and so as the said A. B., his heirs or as- 
signs, be not put to any expense whatsoever on any of the 
Proviso for re- said last mentioned conveyances : Provided always, that if 
^*^ '^" the said y«arly rent hereby reserved, or any part thereof, 

shall be unpaid for twenty days next after any of the said days 
whereon the same is appointed to be paid as aforesaid, and 
after demand thereof shall have been lawfully made, or if the 
said C. D., his executors, administrators, or assigns, shall 
wilfully fail to perform, fulfil, and keep any of the covenants, 
clauses, or agreements herein contained on his or their part, 
then, and in either of the said cases, the estate and term hereby 
granted, or so much thereof as shall be then unexpired, 
shall cease and be void to all intents and purposes whatsoever : 
But so, nevertheless, as not to prevent or impede any action, 
suit, or proceeding for the recovery of any arrear of the said 
rent hereby reserved which may be then due, or for the non- 
performance or breach of all or any of the covenants and 
agreements herein contained, from being brought, commenced, 
continued, or prosecuted ; and it shall be lawful for the said 
A. B., his heirs and assigns, to enter upon the said demised 
premises, and fully to resume the possession thereof and to 
eject the said C. D., his executors, administrators, and as* 
signs, and all other occupiers thereof, any thing herein con- 
tained to the contrary notwithstanding. In witness, &c. 



IV. 

Agricultural Lease ^om the Freeholder imder a 

Power of Appointment. 

Parties. THIS INDENTURE, made the day of , between 

Testatum. A. B. of the one part and C. D. of the other part, wit- 

NESSETH, that in consideration of the yearly rents, covenants, 
and agreements hereinafter reserved and contained on the 
part of the said C. D., his executors, administrators, and 
assigns, to be paid, observed, and performed, he, the said 
A. B., hath demised, leased, and to farm let, and also (by 
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virtue and in exercise of any power and authority in any- 
wise enabling him in this behalf) directed, limited, and ap- 
pointed, and by these presents doth demise, lease, and to farm 
let, and also (by virtue and in exercise of every such power 
and authority as aforesaid) direct, limit, and appoint, unto 
the said C« D., his executors, administrators, and assigns, 

All , AND ALSO all and singular houses, cottages, out- pareels.(a) 

houses, edifices, buildings, barns, stables, yards, gardens, 

(a) In order to describe parceU in leues properly^ it is necessary to 
observe that hereditaments are of two Idnds^ corporeal and in^ 
corporeal. Corporeal consist of such as affect the senses : such as may 
be seen and handled by the body. Incorporeal are not the object of sen- 
sation, can neither be seen nor handled^ are creatures of the niind^ and 
exist only in contemplation. Corporeal hereditament consist wholly of 
substantial and permanent objects^ all which may be comprehended 
under the general denomination of land only. For land, says Sir 
Edward Coke (1 Inst. 4.), comprehendeth in its legal signification any 
ground, soil, or earth whatsoeyer^ as arable, meadows, pastures, woods, 
moors, waters, marshes, furzes, and heaths. It generally includeth 
also all castles, houses, and other buildings ; for they consist, saith he, 
of two things, land, which is the foundation, and structure thereupon ; 
so that, if I convey the land or ground, tbe structure or building passeth 
therewith. It is observable that water is here mentioned as a species of 
land, which may seem a kind of solecism, but such is the language of 
the law ; and therefore I cannot bring an action to recover possession of 
a pool or other piece of water by the name of water only, either by cal- 
culating its capacity, as for so many cubical yards, or by superficial mea- 
sure, for twenty acres of water, or by general description, as for a pond, 
a watercourse, or a rivulet ; but I must bring my action for the land 
that lies at the bottom, and must call it twenty acres of land covered 
with water. For water is a moveable wandering thing, and must of 
necessity continue common by the law of nature ; so that I can only 
have a temporary, transient, usufructuary property therein ; wherefore, 
if a body of water runs out of my pond into another man's, I have no 
right to reclaim it. But the land which that water covers is permanent, 
fixed, and immoveable. And, therefore, in this I may have a certain 
substantial property, of which the law will take notice, and not of the 
other. 

Land hath also, in its legal signification, an indefinite extent, up- 
wards as well as downwards. Cujue est solum ejus est usque ad caslum, 
is the maxim of the law upwards; therefore no man may erect any 
building or the like, or overhang another's land : and, downwards, 
whatever is in a direct line, between the surface of any land and the 
centre of the earth, belongs to the owner of the surface, as is every day's 
experience in the mining countries. So that the word '* land " includes 
not only the face of the earth, but every thing under it or over it. 
And therefore, if a man grants all his lands, he grants thereby all his 
mines of metal and other fossils, his woods, his waters, and his houses, 
as well as his fields and meadows* Not but the particular names of the 
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orchardsi backsides, lofts, ways, paths, passages, waters, water- 
courses, easements, privileges, profits, advantages, and appur- 
tenances whatsoever to the said messuages, farms, lands, and 
premises, or any part thereof, belonging or appertaining, 
Except timber, except and always resei*ved unto the said A. B., his heirs, ap- 
pointees, or assigns, all timber and timber-like trees, stand- 



thlDgs are equally 8u£Bcient to pass themt except in the instance of 
water^ by a grant of which nothing passes but a right of fishing ; but 
the capital distinction is this, that by the name of a castle (by which 
name one or more manors may be conveyed, and, e converso, by the 
name of a manor, a castle will pass, 1 Inst. S5 Id. dl.)» messuage, toft, 
croft, or the like, nothing else will pass, except what falls with the 
utmost propriety under the term made use of, but by the name of 
landy which is nomen generalissimum, every thing terrestrial will pass : 
(See 2 Blacks. Com. 18.) AVliatever constitutes the essence of the thing 
granted, or is parcel of it, will pass with it, although it be accidentally 
severed at the time of the lease : a farm signifies a capital or principal 
messuage, and a quantity of land thereunto appertaining. (Sheph. 
Touch. 9^.) A house '* with the appurtenances'' will pass the house 
with the orchards, yards, curtilage, and gardens, but not the land: 
so, by such a description, an adjoining building not accounted parcel 
of the house, although held with it for thirty years, will not pass 
{Bryan v. Witherkead, Cro. Car. 1 7)* ; but see Genntngs v. Ldk^, Cro. 
Car. 1 69*, where a grant ftom the crown of a house ^' with the appur- 
tenances," was held to pass land that was occupied with the house — 
the point, however, arose on a special verdict in which the house and 
land were found to be all one. A mansion includes not only a dwell- 
ing-house, but also any outhouses that are parcel of the mansion, 
though not adjoined thereto. {Rex v. Burrowea^ 1 Moo. Cr. Sc C. 274.) 
'^ All that messuage or dwelling-house " is a usual description ; but 
although the word messuage may, there is no necessity that it must, 
import more than the word dwelling-house : with which word it is 
frequently put in apposition and used synonymously. The ordinary 
language of conveyances is sufficient proof of this. 3 Inst. 65. Lobd 
Coke idso says, " a chamber or room, be it upper or lower, wherein 
any person does inhabit or dwell, is domus mansionalis in law.'* If 
the word messuage is referred to in the Termes de la Ley, it will be 
found that " a house and a messuage differ, in that a house cannot be 
intended other than the matter of building ; but a messuage shaU be 
said, all the mansion place, and the curtilage shall be taken as parcel 
of the messuage : " showing only that it is more comprehensive where 
there is any thing besides the building. And Spehnan in his. Glossary, 
tit. Messuagium, after stating, that it is properly, a dwelling-house 
with land, adds, " transfertur ad honestum quodvis domicilium sine 
proidio : unde et cedes urhicas ' messuagia ' nuneupamur** See Feenn 
V. Grafton (2 Bing. N. C. 6l7') It may be observed, that land cannot 
be appurtenant to a. messuage; nor can one species of land be appur- 
tenant to another, but land accustomed to be occupied with a messuage 
may be deemed appurtenant to it. 

Of what things leases may be made for years, see 4 Bac. Abr. 638. 
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ards, saplings, tellers, and all other trees likely to become 
timber, and the bodies of all pollards now standing or growing, 
or hereafter to stand or grow, in or upon the said hereby 
demised and appointed farms, lands, and premises, or any 
part thereof; And also all mines, minerals, and quarries, of and mines and 
what nature or kind soever, in or under the said hereby °"'*®'^**- 
demised or appointed farms, lands, and premises, or any 
part thereof; with full and free liberty, power, and authority Power for 
for the said A. B., his heirs, appointees, and assigns, and ^d'cut^timber 
his and their agents, servants, workmen, and otliers by him 
and them authorised, from time to time, and at all times 
during this demise, to enter and come into and upon the said 
demised or appointed lands and premises, or any part thereof, 
to view, fell, cut down, bark, hew, saw, lop, and carry away 
such timber and other trees, saplings, and tellers, with horses, 
carts, and carriages, and on foot or on horseback, or other* 
wise, and also to work, get, and carry away the said mines, ^^^ ^ork 
minerals, and quarries, in such manner as he or they shall 
think proper, doing as little damage as may be to the said 
C. D., his executors, administrators, and assigns, thereby, 
and making reasonable satisfaction to him or them for all 
such damage: And also, except and always reserved unto Right of hunt- 
the said A, B., his heirs, appointees, and assigns, and his and |^| rcser?d[*to 
their respective friends, associates, and servants, full and free lessor, 
liberty, power, and authority to enter upon all or any part 
of the said hereby demised or appointed lands and heredita- 
ments, and there^to hunt, course, shoot, fish, fowl, and sport, 
in and upon the said hereby demised or appointed farms, 
lands, and premises, at all times during this demise, on foot 
or on horseback, or in any other manner, at his and their free 
will and pleasure, and to carry away, through, upon, or over, 
all or any part of the said hereby demised or appointed lands 
and hereditaments, all and every birds, game, or fish that he 
or they respectively may find, or kiU, or take therein or 
thereon, for his and their own proper use and benefit, and^ 
without any compensation being demanded or given for the 
same respectively ; To have and to hold the said messuages Habendum. 
or tenements, farms, lands, and all other the premises hereby 
demised or appointed, or intended so to be, with their appur- 
tenances (except as is hereinbefore reserved), unto the said 
C.D., his executors, administrators, and assigns, from the 
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day of 



for and during and unto the full end and 



Reddendum. 



term of twenty-one yeara; Yielding and paying there- 
for, yearly and every year unto the said A. B., his heirs, 

appointees, and assigns, the clear rent or sum of U 

of lawful current money of England, by two equal half- 
yearly payments, on the day of and the day 

of—— in every year, the same to be payable and paid free 
and clear of and from all deductions or abatements whatso- 
ever, for or on account of the land-tax or any other taxes, 
charges, rates, tithes, assessments, or impositions whatsoever, 
parliamentary, parochial, or otherwise, which now are or at 
any time hereafter shall be taxed, charged, rated, assessed, 
or imposed upon the said hereby demised or appointed mes- 
suages or tenements, farms, lands, and premises, or any part 
thereof, or upon the said A. B., his heirs, appointees, or 
assigns, in respect thereof, or upon or in respect of the said 
yearly rent hereby reserved, or any part thereof; the first 
half-yearly payment of the said yearly rent of /. to com- 
mence and be made on the day of now next : 

And also yielding and paying the further yearly rent or 
sum of ■ ■ 7 . of like lawful current money for each and 
every acre, and so in proportion for every less quantity than 
an acre, of all or any part of the said hereby demised or ap- 
pointed grass, meadow, or pasture lands, or ground which 
shall at any time during the said term be pared, burnt, 
ploughed, dug, broken up, or converted into tillage by the said 
C. D., his executors, administrators, or assigns, without the 
consent in writing of the said A. B., his heirs, appointees, or 
assigns, for that purpose first had and obtained ; the first pay- 
ment of the said contingent rent of /. per acre to begin 

and be made on such of the said days hereinbefore appointed 
for payment of the said rent of I as shall first happen 

next after any such paring, burning, ploughing, digging, 
breaking up, or converting into tillage of the said lands as 
aforesaid ; and the same contingent rent to continue to be 

payable and paid on the day of and the day 

of in each year, for and during all the then residue of 

the said term hereby granted, by equal half-yearly pajrments, 
Covenants from free from all deductions and abatements whatsoever : And 

the said C. D., for himself, his heirs, executors, and admi- 
nistrators, doth hereby covenant, promise, and agree with 



Further red- 
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conversion of 
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and to the said A. B., his heirs, appointees, and assigns, in 

manner following ; that is to say, that he, the said C. D., To pay rents. 

his executors, administrators, or assigns, shall and will, 

from time to time, and at all times hereafter during this 

demise, well and truly pay or cause to be paid the said 

yearly rent or sum of L hereinbefore reserved: And 

ALSO the said additional rent of /. an acre, in case the 

same shall become due and payable on the days and times 
and in manner hereinbefore limited and appointed for pay- 
ment thereof respectively, without any deduction or abate- 
ment whatsoever: And also that he, the said CD., his To pay taxes, 
executors, administrators, or assigns, shall and will, from time 
to time, and at all times during the said term hereby demised, 
^ell and truly pay and discharge the land-tax and all other 
taxes, charges, assessments, rates, duties, tithes, impositions, 
and other outgoings which now are, or which at any time or 
times hereafter during the term hereby granted shall be, 
taxed, charged, rated, assessed, or imposed upon, or be 
payable for or in respect of, the said messuages or tene- 
ments, farms, lands, and other premises hereby demised or 
appointed, or any part thereof, or upon, or for, or in respect 
of the said yearly rents hereby reserved, or either of them, 
by authority of parliament or otherwise howsoever, as and 
when the same shall respectively become due or payable: 
And also that the said C. D., his executors, administrators. To repair. 
or assigns, shall and will, from time to time, and at all times 
hereafter during this demise, at his and their own proper 
costs and charges, well and sufficiently repair, uphold, sup- 
port, sustain, maintain, paint, glaze, cleanse, scour, empty, 
tile, amend, and keep the said messuages or tenements, 
cottages, fatting-lodges, wool-lofts, outhouses, barns, stables, 
and other outbuildings hereby demised or appointed, and all 
walls, hedges, ditches, fences, bridges, banks, mounds, gates, 
bars, stiles, posts, pales, rails, drains, gutters, and water- 
courses which now are, or which at any time during this 
demise shall be, in, and upon, or about, or belonging to the 
said hereby demised or appointed messuages, farms, lands, 
and other premises, jor any part thereof, as well within as 
without, in, by, and with all and all manner of needful and 
necessary reparations and amendments whatsoever, when, 
where, and as often as need or occasion shall be or require, 
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Rough timber he, the Said C. D.9 his executors, administrators, and assigns, 

being allowed by the said A. B., his heirs, appointees, or 
assigns, a sufficient quantity of rough timber for that pur- 
Lessee not to pose, as hereinafter mentioned ; but that he, the said C* D., 

cut timber. ^ . . j • • ^ ^ • i_ ii ^ 

his executors, admmistrators, or assigns, shall not nor 
will cut down any timber on the said hereby' demised or 
appointed lands and premises, or any part thereof, for that 

Exception. purpose, except such as shall be set out and marked by the 

said A. B., his heirs, appointees, or assigns, in that behalf; 
and the said messuages or tenements, cottages, Farms, lands, 
and other premises hereby demised or appointed, and every 
part thereof, with the appurtenances, being in all things so 
well and sufficiently repaired, upheld, supported, sustained, 
maintained, painted, glazed, cleansed, scoured, emptied, tiled, 

To surrender at amended, and kept, shall and will, at the end or other sooner 
crm, determination of this demise, peaceably and quietly leave, 
surrender, and yield up to the said A. B., his heirs, ap- 
pointees, or assigns, or to the person or persons for the time 
being entitled to the reversion of the said two several mes- 
suages, farms, lands, and other premises hereby demised or 
appointed, immediately expectant on the determination of 

with all fix- the said term hereby granted, together with all fixtures, im- 

turesandim- provemeuts, matters, and things whatsoever, now fixed, fas- 

provemcnts. * ' ^ o ^ » ^ ^ 

tened, or set up, or which shall during the said term hereby 
granted be fixed, fastened, or set up in, upon, or about the 
said messuages, farms, lands, and other premises, or any part 
thereof, safe, whole, and undefaced, reasonable use and wear 
To keep thereof in the mean time only excepted : And also that he, 

order"^*°^°°^ the said CD., his executors, administrators, and assigns, 

shall and will, from time to time, and at all times during this 
demise, at his and their own proper costs and charges, keep 
the gardens of the said messuages and farms hereby demised 
or appointed in good order and condition, and well and care- 
To prune fully prune the fruit trees now planted or growing, or which 
rets, during this demise shall be planted or grow in the gardens, 
orchards, and grounds hereby demised or appointed, and 
and preserve preserve and keep the same from all hurt, bite, destruction, 

or damage by cattle or otherwise, and shall not nor will cut 
down, hew, fell, root, or grub up, injure, or destroy, or 
permit or suffer to be cut down, hewed, felled, rooted, or 
grubbed up, injured, or destroyed, any of the said fruit trees, 
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except for the purpose of new grafting, as hereinafter men- 
tioned, without the consent in writing of the said A. B.| his 
heirsy appointees, or assigns, for the purpose first had and ob- 
tained : And also, that if any of the said fruit trees now To replace 
standing or growing, or which shall hereafter be planted 
or grow, in the said gardens and orchards, shall at any time 
or times during this demise die, starvcy perish, or decay, 
or be cut down, hewed, felled, rooted, or grubbed up with 
such consent as aforesaid, or shall require new grafting, then 
he, the said C. D., his executors, administrators, and assigns 
shall and will, at his and their own proper costs and charges, 
at the most seasonable time of the year afterwards for good 
planting and new grafting respectively, plant and set in the 
room and stead of every tree so dying, starving, perishing, 
and decaying, or which with such consent shall be cut down, 
hewed, felled, rooted, or grubbed up as aforesaid, one other 
good young tree likely to grow and thrive of the same fruit 
or kind, or new graft the trees wUch shall so require it, and 
the same respectively so planted and new grafted shall and 
will afterwards during this demise well and carefully pre- Topreserre 
serve and keep from all hurt, bite, spoil, destruction, or gr^^'* 
damage by cattle or otherwise: And also, that he, the said To dress, ma- 
C. D., his executors, administrators, and assigns, shall and v^te the land&' 
will, from time to time, and at all times during this demise, 
at his and their own proper costs and charges, dress, manure, 
cultivate, and manage the said hereby demised or appointed 
farms, lands, and premises, and every part thereof, according 
to their several natures, agreeably to the rules of good hus- 
bandry, and according to the most improved mode of culti- 
vation used in that part of the country : And also that he, the ^ot to convert 
said C. D., his executors, administrators, or assigns, shall not and pasture 
nor will, at any time during this demise pare, burn, plough, "^^^ tillage. 
dig, break up, or convert into tillage, all or any part of the 
grass, meadow, or pasture land hereby demised or appointed, 
without the consent in writing of the said A. B., his heirs, 
appointees, or assigns, for that purpose first had and obtained, 
but shall and will at all times during this demise continue 
and use the said lands hereby covenanted not to be broken 
up or converted into tillage as grass, or meadow, or pasture 
land : And also he, the said C, D., his executors, adminis- Not to mow 
trators, or assigns, shall not nor will mow any of the grass or ^(^ow land 
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more than once meadow land hereby demised or appointed oftener than once 
^7^"' J . ^ in each year during the said term hereby demised : And 

Not to dnve off "^ . ^ 

sheep to be ALSO that he, the said C. D., his executoi*s, administrators, or 
otife^laniL'^ assigns shall not nor will, at any time or times during this 

demise, drive off, or permit or suffer to be driven oiF, the said 

lands hereby demised or appointed, for the purpose of being 

folded upon other land, any sheep which shall be fed or depa&- 

To deposit tured thereon : And also that he, the said C. D., his executors, 

fn^rnfc^' *^ administrators, and assigns, shall and will, yearly and every 

year during this demise, deposit, stack, and lay into bams, 
yards, or other convenient parts of the said hereby demised or 
appointed premises, all the corn, grain, hay, clover, and fodder 
which during this demise shall arise or grow upon the said 
and consume it hereby demised or appointed premises ; and shall and will at 
misesr ^^^ ^^ times during this demise spend, consume, and eat, with 

his and their cattle, upon the said hereby demised or appointed 
premises, or some part thereof, all the grass, hay, clover, 
straw, and fodder which shall grow, increase, or be had or 
made in or upon the said hereby demised or appointed pre- 
Exception. mises during the said term, (except only such part of the said 

hay, clover, straw, or fodder for-which such quantity of dung 

as hereafter mentioned as an equivalent shall be brought and 

spread upon the said hereby demised or appointed land as 

To consume aU hereinafter is mentioned) ; and shall and will, in a proper and 

the"fand^"^" husbandlike manner, lay, spread, spend, and bestow, upon fit 

and proper parts of the said lands hereby demised or ap- 
pointed, all the manure, compost, dung, soilage, soil, and 
ashes arising from the said hereby demised or appointed pre* 
mises, in anywise to be had or made upon the same during 
except in the the Said term (except such part of the manurej compost, dung, 
^ ^ ' soilage, soil, and ashes arising from the said hereby demised 

or appointed premises which shall be made in the last year 
of this demise, and from the crop of such last year as shall be 
left for the use of the said A. B., his heirs, appointees, or 
To leave ma- assigns, as hereinafter mentioned) ; and shall and will leave 
Ust year of the* such part of the Straw, manure, compost, dung, soilage, soil, 
term for lessor, and ashes' to arfsc from, or be made or bred upon, the said 

hereby demised or appointed premises in the last year of this 
demise, and from such last year's crop as shall not be laid, 
spread, and bestowed upon the said lands hereby demised as 
aforesaid, in the yards or grounds of or belonging to the said 
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hereby demised premises, for the use of the said A. B., his 
heirs, appointees, or assigns, and shall and will lay the same Being valued. 
in a heap or heaps for ihe convenience of the same being 
valued as hereinafter is mentioned; and shall not nor will, Not to dispose 
at any time or times during this demise, carry away, sell, or °^^""& *^- 
give, or dispose of the said manure, compost, dung, soilage, 
soil, and ashes, or any part thereof, on any account whatso- 
ever : And also that if he, the said C, D., his executors, ad- If leasee dis- 
ministrators, or assigns, shall at any time or times during this ^^ ^^' 
demise sell, give, dispose of, or carry away from off the said 
hereby demised premises any hay, clover, straw, or fodder, 
he, the said C. D., his executors, administrators, and assigns, to spread 
shall and will for every load of hay, clover, straw, or fodder j^ngupon" 
so sold, given, or disposed of, or carried away from off the said lands- 
premises, bring and lay, spread, and bestow, upon fit and 
proper parts of the said hereby demised land, two waggon- 
loads of good rotten dung as an equivalent for such hay, 
clover, straw, or fodder, for the better improvement of the 
said hereby demised lands : And also that he, the said C. D., To repair 
his executors, administrators, or assigns, shall and will, twice fenc^^ *° 
in every year during this demise, cut the quick hedges or 
fences belonging or which may belong to the said hereby de- 
mised or appointed farms, lands, and premises, so and in such 

manner as that the same shall not exceed the height of 

feet ; and shall not nor will, at any time or times during this Not to grub up 
demise, cut down, grub up, or remove any of the hedges ^J^^^*'^® 
or fences belonging to the said hereby demised or appointed 
farms, lands, and premises, except such as may require replant- Exception. 
ing, and shall and will replant such as may require it within 
the same year or season in which the same shall be cut down, 
grubbed up, or removed, and shall not nor will alter the dis- Nor alter them. 
position or situation of any of the said hedges or fences, at 
any time or times during this demise, without the consent 
in writing of the said A. B., his heirs, appointees, or as- 
signees, for that purpose first obtained : And also that he. To preserve 
the said C. D., his executors, administrators, or assigns, 
shall and will, at all times during the said term hereby 
granted, with due care preserve and nourish the quicksets, 
springs, saplings, and other young trees likely to become 
timber, and all timber and other trees now growing, or 

VOL. III. z 
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Not to lop, &c. 
trees. 
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Times vben. 



Not to fell or 
cut underwood 
of less than ten 
years' growth. 



To leave stand- 
ing under- 
woods, &c. at 
every fall, and 
to preserve 
them. 



To give lessor 
notice before 
cutting of un- 
derwoods, &c. 



which may hereafter be planted or grow^ in the woodlands, 
shaws, hedgerows, or other parts of the said hereby demised 
or appointed premises (including the sallows, alders, and 
stovei*s to be left and set out for the purpose, and in manner 
hereinafter mentioned) ; and shall not nor will at any time 
lop, top, peel, shrove, shroud, prune, plash, cut down, hew, 
fell, root, or grub up, injure, or destroy, or permit or suiFer 
to be lopped, topped, peeled, shroved« shrouded, pruned, 
plashed, hewed, cut down, felled, rooted, or grubbed up, 
injured, or destroyed, any of the woods, timber trees, or other 
trees, pollards, springs, saplings, sallows, alders, stovers, or 
other young trees, standing, growing, or being, or which at 
any time during the term hereby granted shall stand, grow, 
or be, planted in or upon the said hereby demised or ap<% 
pointed farms, lands, and premises, or any part thereof, 
except such parts of the underwoods as shall be of the 
growth of ten years; and also except such rough timber 
as shall be set out and marked by the said A. B., his heirs, 
appointees, or assigns, for the purpose of repairs, as here- 
inafter mentioned; 'and also except as to the lopping or 
topping in the usual manner of such pollards and other trees 
as have heretofore been lopped or topped, and at such times 
only as the said C. D., his executors, administrators, or as- 
signs, shall new make the hedges or fences in which they 
stand or grow : And also that he, the said C. D., his exe- 
cutors, administrators, or assigns, shall not nor will, at any 
time or times during the said term hereby granted, fell or 
cut, or permit or suffer to be felled or cut, any underwood, 
coppices, shaws, or hedgerows, in and upon the said hereby 
demised or appointed farms, lands, and premises, of less than 
ten years* growth, and those at seasonable times in the year 
only : And sliall and will leave standing and growing therein, 
at each and every fall of the said underwoods, coppices, shaws, 
or hedgerows, in a regular and orderly manner, and after- 
wards, during the said term hereby granted, carefully and 
properly preserve and nourish so many principal sallows, 
sftandels, and stovers for timber as the statute in that case 
and tlie custom of the country require ; and shall and will, 
before each and every felling and cutting of the said under- 
woods, coppices, shaws, or hedgerows, or new making of any 
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hedges or fences on the said hereby demised or appointed 
farms, lands, and premises, give or leave thirty days' notice 
thereof to or for the said A. B., his heirs, appointees, or 
assigns, or some or one of them, at his or their then usual 
place of abode, in order that he or they, or his or their steward, To mark tim- 
woodreve, or agent, may, if he, or they, or any of them shall 
think fit, choose, mark, and set out all such principal sallows, 
standels, and stovers to be afterwards preserved for timber : 
And also that he, the said C. D., his executors, administra- To clear off 
tors, and assigns, shall and will, from time to time, at his or ^®""^6^ ^^• 
their own expense, well and effectually clear off and carry 
away, or cause to be well and effectually cleared off and car- 
ried, from the said underwoods, coppices, shaws, and hedge- 
rows, and every part thereof, before the ■ day of — 
in each and every year of the said term hereby granted, 
all the ware, materials, and rubbish which shall be cut, 
felled, or made in felling the said underwoods, coppices, 
shaws, and hedgerows, or any of them, or any part in the 
fall ; And shall and will, at his or their own costs and charges, To set, plant, 

in the month of next following the said day ^^^^f ^"round 

of , in each and every year of the said term hereby with ash and 

granted, well and properly set, plant, and fill up, according ^ beTound bV 
to the directions of the said A. B,, his heirs, appointees, or lessor, 
assigns, and in the absence of such directions then in a proper 
and regular manner, all the vacant ground left in the said 
underwoods, coppices, shaws, or hedgerows, by the felling of 
such underwood as aforesaid, and all other vacant parts of the 
underwoods, coppices, shaws, and hedgerows, with good ash 
and willow plants, to be provided at the expense of the said 
A. B., his heirs, appointees, or assigns : And shall and and preserve 
will carefully and properly preserve and nourish the said *^*^™* 
plants, after the same shall be so set or planted, at all times 
during the said term hereby demised : And also that he, to preserve 
the said C. D., his executors, administrators, or assigns, shall ^oodiands, 
and will, at all times during this demise, keep the said wood- 
lands, coppices, shaws, and hedgerows, and every part thereof, 
and all the young trees and shoots thereof, from aU hurt and 
bite of cattle, or other hurt, destruction, or spoil whatsoever 
(except as to the cutting of the quick hedges or fences, accord- 
ing to the covenant of the said C. D. hereinbefore contained in 
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and fence them that behalf) ; And shall and will, at every felling or cutting down 
at every felling, ^f ^j^g underwoods on the woodlands, coppices, or shaws hereby 

demised, well and sufficiently fence and enclose the same 
and preserve with a good new fence, and shall and will always afterwards, 
«no«s- preserve and maintain the same fences during the said term 

Liberty for hereby granted; And further, that it shall and may be 
lessor to enter Jawful to and for the said A. B., his heirs, appointees, and 
state of the pre- assigns, and their respective agents, servants, and workmen, 
™*"®^ twice or oftener in every year during the term hereby 

granted, at all seasonable times in the daytime, to enter and 
come into and upon the said hereby demised or appointed 
messuages or tenements, farms, lands, and other premises, 
and every or any part thereof, then and there to view and 
inspect the state and condition of the same respectively, 
whether the said lands be well and sufficiently cultivated and 
managed according to the true intent and meaning of these 
presents, and of all defects, defaults, decays, and wants of 
reparation, amendment, cultivation, and management whatso- 
ever, which shall be then and there found, to give or leave no- 
tice or warning in writing at or upon the said hereby demised 
premises, or some part thereof, to and for the said C. D., his 
executors, administrators, or assigns, to repair, amend, and 
make good, and properly cultivate and manage, the same 
respectively, within the space of three calendar months then 
next following ; within which said time and space of three 
calendar months next, after every such notice or warning 
shall be so given or left as aforesaid, he, the said C. D., for 
himself, his heirs, and executors, doth hereby covenant widi 
the said A. B., his heirs and assigns, that he, the said C. D., his 
executors, administrators, or assigns, shall and will well and 
sufficiently repair, amend, and make good, and properly 
To insure. Cultivate and manage the same accordingly : And also that 

he, the said C. D., his executors, administrators, or assigns, 
shall and will, at his and their own costs and charges, forth- 
with insure, and from time to time and at all times during 
this demise keep insured, the said messuages or tenements, 
cottages, and other buildings hereby demised or appointed, 
and all other erections and buildings as shall or may at any 
time during this demise be erected or built on the said 
hereby demised or appointed premises, from loss or damage by 
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fire, in the fire-office in London, or in some other"publie 

office in London or Westminster for the insurance of houses 
or buildings from loss or damage by fire, to be approved of 
from time to time by the said A. B., his heirs, appointees, 
or assigns, in the joint names of the said A. B., his 
heirs, appointees, or assigns, and the said C. D,, his execu- 
tors, administrators, or assigns, in the full sum of — — /. at 
the least; and shall and will, from time to time, at the request 
of tlie said A. B., his heirs, appointees, or assigns, produce 
and show forth to him or them the policy or policies of 
such insurance, and the receipt or receipts for die premium 
for the then present or succeeding year; and, on neglect Lessor to in- 
thereof, then it shall and may be lawful to and for the said ^^,^"^5** 
A. B., his heirs, appointees, or assigns, to insure the said the expense to 
premises, and to charge the expense thereof to the said C. D., rent 
his executors, administratQrs, or assigns, and that the same 
shall become payable as rent, and be recoverable in like 
manner as if the same bad been so hereby reserved : And To rebuild in 
ALSO that he, the said C. D., his executors, administrators, or ^ ^^ 
assigns, shall and will, in case and so often as the said mes- 
suages, cottages, and other buildings hereby demised or ap- 
pointed, or such future buildings as aforesaid, or any part 
thereof respectively, shall be burnt down, destroyed, or da- 
maged by fire, immediately, or as soon as conveniently may 
be afterwards, well, and sufficiently, and substantially rebuild, 
or repair and reinstate the same respectively, with good and 
sound materials of every kind ; and shall and will apply all 
the money which shall from time to time become due or be 
received, under or by virtue of such insurance or insurances, 
in or towards rebuilding, or repairing, and reinstating the 
same, so far as such money will extend for that purpose ; and 
shall and will make good the deficiency (if any) out of his 
or their own money : And also that he, the said. C. D., his To fallow in » 
executors, administrators, or assigns, shall and will, in the last xerm^ ° 
year of the said term hereby demised, in a proper and husband- 
like manner, well and sufficiently summer fallow at least — — 
acres of the said hereby demised or appointed lands ; and shall Method of 
and will, in making and preparing such fallows, plough the P^®"^*'*"?' 
lands so meant to be fallowed in a fair, proper, and regular 
manner, at least four times over, and cog or harrow the 
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same properly, as often as shall be necessary, and effectually 
Quantity of clear the same from quick and weeds, and lay and spread 

on each — acres of such fallows at least bushels 

of good, quick, well-burnt, unslacked lime, or • cart- 
To leave hop loads of good rotten dung: And also that he, the said 
term? ** *"^ ° ^J. D., his executors, administrators, or assigns, shall and will, 

at the end or other sooner determination of this demise, leave 
at least acres, part of the said hereby demised or ap- 
pointed lands, well, and in a good orderly and husbandlike 
manner, laid out, planted, and stocked with hop plants of a 
good sort, and of— years' growth or planting at the least : 
To manure hop And ALSO shall and will, in the first —years of the said 
^^"° ' term hereby granted, bring and spread upon the said hop 

ground at least -— tons in the whole of good conditioned 
rags, and shall and will in a good and husbandlike manner 
To leave crop dig in the Same : And also that he, the said C D., his ex- 
end^of term, ecutors, administrators, or assigns, shall and will, at the ex- 
piration or other sooner determination of the said term hereby 
granted, leave — acres at least of the said hereby demised 
or appointed lands with a crop of turnips growing thereon ; 
and fidlow the and shall and will, in the last year of the said term, fallow 
^° * the said last mentioned land, and manure the same with lime 

and iow turnip or dung in a proper and husbandlike manner, and sow the 
*®® same with a sufficient quantity of good turnip seeds, in order 

to leave the same land with a crop of turnips growing thereon 
Lessor to enter as aforesaid : And also, that it shall and may be lawful to 

and aow^orn*'^ *"*^ ^^^ ^^ ^^^^ ^' ^'^ ^^'^ heirs, appointees, or assigns, or his, 
lands with or their, or any of their incoming tenant or tenants, at any 
' seasonable time or times during the last year of the said term 

hereby granted, to enter upon the same lands and premises 
hereby demised, or any part or parts thereof, and to sow 
— acres of the corn land in any one part, or in different 
parts of the said land hereby demised or appointed, with 
Lessee to give clover or grass seeds or seed of any other description; and 
of thne foll^h ^^^^ ^^^ *® said C. D., his executors, administrators, and as- 
sowing, signs, shall and will give notice to the said A. B., his heirs, ap- 

pointees, or assigns, of the proper time for sowing such clover 
and to harrow or grass seeds; and shall and will, in a proper and husband- 
in and preserve YxIhq manner, harrow and roll in tlie said seeds, and preserve 

the sowings. i i o ^ ' r 

and take proper care of the same, he or they being allowed 
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a reasonable recompense for so harrowing and rolling in the Recompense. 
said seeds : And also that he, the said C. D«, his executors, Not to hunt, 
administrators, or assigns, shall not nor will, at any time or ^thout^r. 
times during the term hereby granted, hunt, course, shoot, or cencc 
ensnare, or with any kind of engines, or in any other manner 
whatsoever, kill, maim, injure, or destroy, the hares, part- 
ridges, pheasants, or any other species or kmd of game what- 
soever upon the said hereby demised or appointed farms, 
lands, and premises, or any part thereof, without die leave of 
the said A. B^ bis heirs, appointees, or assigns, for that pur* 
pose : And further that he, the said C. D., his executors, Not to assign. 
administrators, or assigns, or any of them, shall not nor will, at 
any time during the said term hereby granted, demise, let, 
assign, or make over, or part with the possession of the said 
messuages or dwelling-houses, farms, lands, and other pre- 
mises hereby demised or appointed, or any part thereof, to 
any person or persons whomsoever, without the licence and 
consent in writing of the said A. B*, his heirs, appointees, or 
assigns, under his or their hands or hand for that purpose first 
had and obtained : And it is hereby declared and agreed. Lessee to haTe 
by and between the said parties to these presents, that the said J^ at raTof 
C. D., his exeeutors, administrators, and assigns, shall and may ^^^ ^<>' thresh- 
have the use of the bams and yards belonging to the said wl^hig <x>ra, 
hereby demised or appointed premises, in common with the ^^*-.} 
succeeding tenant of the said hereby demised or appointed pre- 
mises, until the — — day of next after the expiration of 

the said term hereby granted, for the purpose of preserving 
and threshing out his and their com grown upon the said 
demised or appointed premises during the last year of the 
said term, and foddering his and their cattle there : And the Covenants from 
said A. B., for himself, his heirs, executors, administrators, 
and appointees, doth hereby covenant, promise, and agree, 
with and to the said C. D., his executors, administrators, and 
assigns, in manner following; that is to say, that he, the To find rough 
said A. B., his heirs, executors, administrators, appointees, or ^^^ ^°' '**" 
assigns, shall and will, from time to time, and at all times 
during this demise, within -— ^- months next after every 
reasonable request shall be made to him or them for that 
purpose by the said C. D., his executors, administrators, or 
assigns, at seasonable times in the year for the felling thereof, 
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find, provide, and allow unto the said CD., his executors, 
administrators, or assigns, from the said hereby demised or 
appointed farms, lands, and premises, if there be sufficient 

there, and if not then within miles distance therefrom, 

good and sufficient rough timber for and towards the neces- 
sary repairs of the said messuages or dwelling-houses, cot- 
tages, barns, stables, fatting-lodges, wool-lofts, oast-houses, and 
other outbuildings hereby demised or appoin^ted, and the 
gates, posts, pales, bridges, rails, and stiles of and belonging 
to the said hereby demised or appointed farms, lands, and 
to be fetched premises, which said timber is to be fetched, used, and em- 
andusedatex- pjoyed in and about such necessary repairs by and at the 

pensc of lessee. * •' ^ ... 

costsand charges of the said C. D., his executors, administrators. 
If provided on or assigns; but, if provided on the premises, to be marked, 
tob^Mw^c. f^l'^dj a"d sawed by and at the expense of the said A. B., his 
at expense of heirs, executors, administrators, appointees, and assigns : 
essor. ^^^ ^^g^ ^^^^ Yi^^ ^j^^ g^jj ^^ g^^ j^j^ heirs, executors, ad- 

ministrators, appointees, or assigns, shall and will, at the end 
Lessor to pay of this demise, pay and allow, or cause to be paid and allowed^ 

term"ftwdll** °^ ^^ ^^^ ^'^ » ^'^ executors, administrators, or assigns, 

fallows, &c. according to the custom of the country, and as between an 

incoming and outgoing tenant, for all mendments, half mend- 
and hay and ments, fallows, ploughings, harrowings, dung, hay and straw, 
' which shall be in and upon the said farms, lands^ and pre- 

mises hereby demised and appointed at the expiration of this 
and hop-poles, demise, and for all the hop-poles which shall then be upon 
and under- the hop-grounds, and for such underwood as shall be then 

growing on the said hereby demised or appointed farms and 
lands, such sum and sums of money as the same respectively 
shall be valued at, as between an incoming and outgoing tenant 
as aforesaid, by two indifferent persons, one of them to be 
chosen by the said A. B., his heirs, appointees, or assigns, and 
the other by the said C. D., his executors, administrators, or 
assigns, or by a third person, to be chosen by the two per- 
sons first chosen before they proceed to act, if the same two 
persons cannot agree upon their valuation: And also that 
he, the said C. D., his executors, and administrators, well and 
truly paying the said yearly rent of' /. hereinbefore re- 
served and make payable, and the said eventual additional rent 
hereinbefore reserved, in case the same shall become payable 
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on the days and times hereinbefore limited and appointed for 
payment of the same respectively, and well and truly observing, 
performing, fulfilling, and keeping all and singular the cove- 
nants, conditions, and agreements hereinbefore mentioned and 
contained, on the part and behalf of the said C. D., his execu- 
tors, administrators, and assigns to be observed, performed, 
fulfilled, and kept, shall and may peaceably and quietly have, 
hold, use, occupy, possess, and enjoy the said messuages or 
tenements, farms, lands, and all and singular other the pre- 
mises hereby demised or appointed, or intended so to be, and 
every part thereof, with their and every of their appurtenan- 
ces (except as hereinbefore is excepted), for and during the 
said term hereby granted, without any lawful let, suit, trouble, 
denial, eviction, ejection, interruption, molestation, or disturb- 
ance whatsoever, of, from, or by the said A. B., his heirs, 
appointees, or assigns, or any other person or persons whom- 
soever, lawfully or equitably claiming or to claim by, from, 
through, or under, or in trust for him, them, or any of them, 
or by or through his or their acts, means, defaults, consent, 
or procurements: Provided always, and it is hereby de- Proviso for ro- 
clared and agreed, by and between the said parties to these ^^^' 
presents, that if it shall happen that the said yearly rent or 

sum of /. hereinbefore reserved and made payable, or 

any part thereof, or the said eventual additional rent of /. 

per acre hereinbefore reserved, in case the same shall become 
payable, or any part thereof shall be behind or unpaid by the 
space of twenty-one days next over or after any or either of 
the said days or times on which the same respectively ought 
to be paid, and are hereinbefore limited and appointed to be 
paid as aforesaid, or if the said C. D., his executors, adminis- 
trators, or assigns, shall make default in the observance, per- 
formance, or fulfilment of all or any of the covenants, condi- 
tions, and agreements in this present indenture of lease con- 
tained, and which on the part of the said C. D., his executors, 
administrators, or assigns, are or is to be paid, observed, per- 
formed, fulfilled, and kept, or any part thereof, then and 
from thenceforth, and in any of the said cases, and at any 
time thereafter, it shall and may be lawful to and for the said 
A. B., his heirs, appointees, or assigns, or the person or per- 
sons for the time being entitled to the reversion of the said 
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messuages or tenements, farms, lands, and other premises 
hereby demised or appointed, or intended so to be, immedi- 
ately expectant upon the determination of the said term 
hereby demised, into and upon the said hereby demised or 
appointed messuages, farms, lands, and premises, or on any part 
thereof in the name of the whole, wholly to re-enter, and the 
same and every part thereof, with the appurtenances, to have, 
regain, repossess, and enjoy as in his or their first and former 
estate; and the said C. D., his executors, administrators, and 
assigns, and all other tenants and occupiers thereof, thereout 
and from thence utterly to expel, put out, and amove, this 
indenture, or any thing herein contained to the contrary 
whereof, in anywise notwithstanding. In witness whereof, 
the said parties to these presents have hereunto set their 
hands and seals, the day and year first above written. 



FARM LEASES. 



CusTous in the several Counties of England^ showing the usual Periods of Entry, 
the customary Duration of the Lease^ and the Rent Days. — (See '^ The Practice of 
Tenancy," by Kennedy and Grainger.) 



Counties. 



Bedfobdshibe 
Berkshibb - 



Buckinghamshire 



Cheshire 



Time of Entry. 



Michaelmas or Lady-day 

Michaelmas-day. There is gene- 
rally a right of entry at Lady- 
day to plough, and to remain 
until May-day or Midsummer- 
day to thresh^ &c. 

Lady-day or Michaelmas-day - 



Caubridoeshire - 



Old Lady-day, tenant retaining 
the use of the harns and yards 
until the Midsummer-day 
twelve-month following 

Land at Candlemas, house at 
May-day 



Iiength of Term. 



Short leases of 7 

years 
7 or 14 years 



Short leases - - 



From year to year 



Leases, but yearly 
tenancies are 
common 



Rent Dajrs. 



Half-yearly. 
Ditto. 



Half-yearly, 

though 

usually 6 

months in 

arrear. 
Half-yearly. 



Ditto. 



Letues. 



S47 



Counties. 



Cornwall - 



Cdmbbrland 



Dbbbtbhirb 
Devonshi&b 



D0RSKT8HIRB - 



Durham 



Essex 
Glougestersh ire 



Hampshire 



Herefordshire 



Time of Entry. 



Lady-day^ with a partial privi- 
lege of entry to prepare land at 
Midsummer and Old Candle- 
mas preceding, and of retain- 
ing part until Old May-day 

Land at Lady-day, house at 
May-day, with privilege of 
entry to plough at Candlemas 

Lady-day - - • 

Lady-day, in the western parts 
at Michaelmas ; in both cases 
with a partial privilege of 
previous entry and subsequent 
retainer 

Michaelmas or Lady-day, with a 
privilege of entry to plough at 
Midsummer and Candlemas 

May-day, pastures to be cleared 
by Lady-day 



Hertfordshire 
Huntingdonshire 



Kent 



Lancashire 

Leicestershire 
Lincolnshire - - 

Monmouthshire - 



Michaelmas 

Lady-day or Michaelmas-day, 
with privilege of retainer till 
Lady-day ensuing 

Michaelmas, with a privilege of] Generally from 
partial entry on May-day pre- 
ceding^ and retainer until 
May-day ensuing 



Length of Term. 



14 or SI years - 



Leases for S, T, or 
9 years 

From year to year 
14 years 



14 or 21 years - 



Generally from 
year to year ; in 
the west, on 
leases 

7 or 14 years 

7 or 14 years 



Rent Days. 



Yearly. 



Half-yearly. 



Ditto. 
Ditto. 



Yearly. 



Half-yearly, 
with 6 
months in 
arrear. 

Yearly. 

Half-yearly. 



Candlemas, with a retainer of 
house-room and one meadow 
until May-day 

Old Lady-day 

Old Lady-day^ with a retainer 

of the bams and yards until 

Midsummer 
Michaelmas, with a retainer of 

barns until May-day 



Land at Candlemas, house at 
May-day 

Lady-day or Michaelmas - - 

Generally at Lady-day; a few 
places at May-day 

Meadow at Christmas, arable at 
Candlemas^ with a partial re- 
tainer until May-day 



year to year : 
sometimes on 
lease^ the former 
much increasing 
From year to year 



7 or 14 years 
From year to year 



Generally from 
year to year 
sometimesleases 
of Tor 14 years 

7 years 

From year to year 
7 or 14 years 

From year to year 



Yearly. 



Half-yearly^ 
with 6 
months in 
arrear. 

Half-yearly. 
Ditto. 



Yearly. 



Half-yearly. 

Ditto. 

Ditto. 

Ditto. 
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Counties. 


Time of Entry. 


Length of Term. 


Rent Days. 


Norfolk 


Michaelmas . - . 


7 or 14 years: 
some few for 
21 years 


Half-yearly. 


Northamptonshire 


Lady-day - - 


From year to year 


Ditto. 


Northumberland 


May-day - - - 


7, 14, or 21 years 


Ditto. 


Nottinghamshire 


Generally all at Lady-day; in 
the north part the land at 
Michaelmas and house at 
Lady-day 


From year to year 


Ditto. 


Oxfordshire 


Michaelmas^ except out-huildings 
at Lady-day 


7 or 14 years 


Ditto. 


Rutlandshire 


Lady-day - - - 


From year to year 


Ditto. 


Shropshire - 


Generally Lady-day^ sometimes 
meadow at Candlemas 


From year to year 


Ditto. 


Somersetshire 


Lady-day ; growing wheat land 
at Midsummer twelve-month 
afterwards 


8 or 12 years 


Ditto. 


Staffordshire 


Lady-d^y - - - 


From year to year 


Ditto. 


Suffolk 


Old Michaelmas-day 


7 or 14 years 


Yearly. 


Surrey 


Michaelmas, with a partial re- 
tainer until May-day 


7, 14, or 21 years 


Ditto. 


Sussex 


Michaelmas, with the option of 
a partial retainer until May- 
day 


From year to year 


Ditto. 


Warwickshire 


Lady-day or Michaelmas - - 


From year to year 


Half-yearly. 


Westmoreland 


Old Lady-day, with power of 


7, 9, or 11 years. 


Ditto. 




entry to plough at Old Can- 


some 21 years 






dlemas, and of retainer of 








house and one field until 








May-day 






Wiltshire 


Partial entry on land at Mid- 
summer, on all the land at 
Michaelmas, and complete 
possession of the whole of the 
house at Midsummer follow- 

• 


7, 14, or 21 years 


Yearly. 


Worcestershire - 


mg 
Lady-day, with privilege of entry 


3, 5, or 7 years : 


Half-yearly. 




on arable land at Candlemas 


some few for 




West Riding of 


Land at Old Candlemas or* 


14 or 21 years 




Yorkshire 


New Year's Day; house 
at Old May-day 






North Riding of 


Laud at Lady-day, with pri- 






Yorkshire 


vilege of entry to plough * 
at Candlemas; house at 


From year to year 


Ditto. 


East Riding of 


May-day 






Yorkshire 


Land at Lady-day, house at 








May-day 
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V. 

Lease of Premises taken far a Public Purpose — granted to a 
Trustee, in Trust for her Majesty. 

THIS INDENTURE, made the day of , between 

A. B. of the one part, and C. D., esq., secretary to the ho- Parties, 
nourable the commissioners of her Majesty's customs, for and 
on the behalf of and in trust for her Majesty, her heirs and 
successors, of the other part, witnesseth, that the said A. B., Tesuiiun. 
for and in consideration of the yearly rent hereinbefore re- 
served, and of the covenants and agreements hereinafter 
mentioned, and which on the tenant or lessee's part and 
behalf are and ought to be paid, observed, performed, and 
fulfilled, hath demised, leased, set, and to farm letten, and 
by these presents doth demise, lease, set, and to farm let, 
unto the said C. D., his executors, administrators, and as- 
signs, IN trust for her Majesty, her heirs and successors, 
all , together with all and singular ways, waters, water- TarceU 
courses, easements, privileges, profits, commodities, advan- 
tages, and appurtenances whatsoever to the said belong- 
ing or in any wise appertaining, to have and to hold the Habendum. 

said , and all and singular other the premises hereby 

demised, or intended so to be, with the appurtenances, unto 
the said C. D., his executors, administrators, and assigns, 
IN TRUST nevertheless for her said Majesty, her heirs and Trust, 
successors, and to be used and disposed of as the commis- 
sioners of her Majesty's customs for the time being, or 
any four or more of them, shall from time to time direct 

and appoint, from the day of——, for, and during, and 

unto the full end and term of years from thence next 

ensuing, and fully to be complete and ended ; yielding and Reddendum. 
PAYING therefor, yearly and every year during the term 
hereby granted, unto the said A. B., his executors, adminis- 
trators, or assigns, the yearly rent or sum of L of lawful 

current money of England, by equal portions, on the 

day of , the — — day of , the ■ day of 9 
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and the — day of ■ in every year, free and clear of 
and from all taxes and deductions whatsoever, parliamentary 
or otherwise, the first payment thereof to be made on the 

Covenants from d^iy of next : And the said C. D., for and on 

trustees. behalf of her Majesty, her heirs and successors, doth cove- 

nant, promise, and agree, to and with the said A. B^ his 
executors, administrators, and assigns, by these presents, in 
That her manner following; that is to say, that her said Majesty, 

pay^^nit^ * her heirs and successors, shall and will, yearly and every year 

during the said term hereby granted, well and truly pay or 
cause to be paid unto the said A. B., his executors, adminis- 
trators, or assigns, the said rent hereinbefore reserved at the 
time hereinbefore appointed for payment thereof, accord- 
ing to the reservation aforesaid and the true intent and 
and taxes, meaning of these presents ; And shall and will well and truly 

bear, pay, and discharge all taxes and assessments what- 
soever which shall be imposed on, or become due or payable 
for or in respect of, the said demised premises, or any part 
thereof, from time to time, during the said term hereby 
and yield up at granted : And also shall and will, at the end, expiration, or 
erm, qi\^qy sooner determination of the said term hereby granted, 
which shall first happen, peaceably and quietly leave, sur- 
render, and yield up the said hereby demised premises unto 
the said A. B., his executors, administrators, or assigns, toge- 
with all erec- ther with all such erections as shall in the mean time be 

erected, and which shall then be standing thereon, ot on any 
Covenant by part thereof: And the said A. B., for himself, his executors, 
enjm^ment^**"' administrators, and assigns, doth hereby covenant, promise, 

and agree, to and with the said C. D., his executors, adminis- 
trators, and assigns, that her said Majesty, her heirs and 
successors, or the said C. D., his executors, administrators, 
or assigns, in trust as aforesaid, paying the said yearly rent 
hereinbefore reserved, as and when the same shall become 
due and payable, and observing and performing the cove- 
nants and agreements herein contained, on his and their 
parts to be observed and performed, shall and may, from 
time to time, and at all times during the said term hereby 
granted, peaceably and quietly have, hold, use, occupy, pos- 
sess, and enjoy the said hereby demised premises, without any 
molestation or interruption whatsoever of, fi'om, or by the said 
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A. B., bis executors, administrators, or assigns, or any person 

or persons claiming or to claim by, from, or under him, 

them, or any of them, or by, with, or through his, their, or 

any of their act, means, privity, default, or procurement : 

Provided always, and it is hereby declared and agreed, by Proviso for re- 

and between the said parties hereto, that if the said yearly ^^^^^' 

rent hereby reserved, or any part thereof, shall be behind or 

unpaid by the space of twenty-one days next over or after 

the day on which the same ought to be paid as aforesaid, and 

after demand shall have been made of the principal officer of 

her Majesty's customs, resident at , in the said county 

of , or if the said C. D., his executors, administrators, 

or assigns, shall at any time hereafter make default or fail 
in doing, performing, fulfilling, and keeping any of the cove- 
nants, clauses, and agreements herein contained, on his and 
their part, or on behalf of her Majesty, her heirs and suc- 
cessors, to be observed, performed, fulfilled, and kept, accord- 
ing to the true intent and meaning of these presents, then 
and from thenceforth, in either of the said cases, this inden- 
ture, and the term hereby granted, shall cease, determine, 
and be void ; and it shall and may be lawful to and for the 
said A. B., his executors, administrators, or assigns, into and 
upon the said hereby demised premises, or any part thereof, 
in the name of the whole, wholly to re-enter, and the same to 
have again, retain, repossess, and enjoy, as in his or their 
first and former estate, as fully and absolutely, to all intents 
and purposes, as if these presents had riot been made, any 
thing herein contained to the contrary thereof in anywise 
notwithstanding: And lastly, it is hereby declared and Declaration 
agreed, between and by the said parties to these presents, ^^ covenants 
that none of the covenants, conditions, and agreements, or «haii extend to 

affect the tniS' 

any matter or thing herein contained, shall in any manner tee personally, 
affect, or be deemed or construed to extend to or affect, the 
said C. D., his heirs, executors, administrators, or assigns, or 
his or their person or persons, estate or effects, or his or their 
private or separate capacity; but that all and every the 
covenants, payments, clauses, conditions, provisions, and 
agreements, on his and their part and behalf to be paid, done, 
and performed, shall be construed and deemed to extend 
and relate only to him and them as a trustee or trustees for 



352 Leases. 

and on behalf of her Majesty, her heirs and successors, and 
to and for no other end, intent, or purpose, whatsoever. In 

WITNESS, &c. 



VI. 

Lease for YearSy determinable upon the Death of the Swr- 
vivor, ofTRUEE LIVES {a)yJrom Lessee for same Lives of 
larger Property holding under the Church. Renew- 
able FOR EVER, provided the Bishop's Lessee shaU 
renew his Lease, and the Svb^lessee shall pay a due 
Proportio7i of the Fine and Fees attending such Renewal. 
Proviso, that Bishop* s Lessee shall not he bound to renew 
his Lease; but, in case he does, then lie is to include the 
Property demised by this Lease, (b) 

Parties. THIS INDENTURE, made the day of , be- 

tween A. B. of the one part, and C. D. of the other part. 

Testatum. WITNESSETH, that in Consideration of the sum of /., of 

lawful current money of England, to the said A. B. by the 
said C. D. paid, at or before the sealing and delivery of 
these presents, the receipt whereof the said A. B. doth 
hereby acknowledge, and from the same doth hereby release 
the said C. D., his heirs, executors, administrators, and as- 
signs, and in consideration of the yearly rents, covenants, 
and agreements hereinafter reserved, expressed, and con- 
tained, on the part and behalf of the said C. D., his executors, 
administrators, and assigns, to be paid and performed, he, 
the said A. B., hath demised, leased, set, and to farm letten, 



(a) The greater part of the borough of Southwark is held under 
leases of this nature. 

(6) If the lessee is not in possession, livery and seisin is requisite, 
because the interest granted is a freehold ; and it is usualy not to say 
necessary^ to execute livery and seisin on every renewal of a lease for 
lives absolute, notwithstanding the lessees may be in actual possession at 
the time of such renewal by virtue of the former lease. 
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and by these presents doth demise, lease, set, and to farm 
let, unto the said C. D., his executors, administrators, and 
assigns, all ' (all which premises hereinbefore men- Parcels. 

tioned and hereby leased are intended to be particularly 
delineated and set forth in the plan or ground plot thereof 
hereupon indorsed, and the same are part of certain lands 
which, by an indenture of feo£Bment, with livery of seisin 
indorsed thereupon, bearing date the — day of ■ , were Bishop's de- 
demised by the honourable and right reverend father in "^**®' 

God , by divine permission lord bishop of ^ to the 

said A. B., for the natural lives of E. F., 6. H., and L K., and 
tlie life of the longest liver of them), together with all and 
singular houses, outhouses, edifices, buildings, cellars, soUars, 
chambers, rooms, vaults, areas, yards, ways, paths, passages, 
waters, watercourses, lights, liberties, easements, privileges, 
profits, commodities, advantages, and appurtenances whatp- 
soever, to the premises hereby leased, or any of them, 
belonging, or with the same occupied or enjoyed, to have Habendum. 
AND TO HOLD the Said ■, and all and singular other 
the premises hereinbefore described, with their appurte- 
nances, unto the said C. D., his executors, administrators, 
and assigns, from the — — day of ■, for, and during, 
and unto the full end and term of — years from thence 
next ensuing, and fully to be complete and ended (if the 
said £. F., G. H., and I. K., or any of them, shall so long 
live) ; YIELDING AND PAYING the yearly rent or sum of—/. Reddendum, 
of lawful current money of England, by four equal pay- 
ments, on the feasts of the Nativity of St. John the Bap- 
tist, Saint Michael the Archangel, the birtli of our Lord 
Christ, and the Annunciation of the Blessed Virgin Mary, 
in every year, clear of the land-tax, and of all parliamentary, 
parochial, and other taxes, charges, and impositions whatso- 
ever, already taxed or charged, or hereafter to be taxed or 
charged, upon the said hereby leased premises, or any part 
thereof; the first quarterly payment thereof to be made on 
the feast day of ■ ■ next ensuing the date of these presents : 
And the said C. D. doth hereby, for himself, his heirs, exe- Covenantsfrom 
cutors, and administrators, covenant, promise, and agree, with ** 
and to the said A. B., his heirs and assigns, by these pre- 
sents, in manner following; that is to say, that he, the said To pay rent 

VOL. 1II« A A 
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C. D.) his executors^ administrators, and assigns, shall and 
will well and truly pay unto the said A. B., his heirs and 
assigns, the said yearly rent of L on the days and in the 

shares hereinbefore appointed for payment thereof: And 
well and truly pay the land-tax, and all other taxes, charges, 
rates, and assessments whatsoever, parliamentary, parochial, 
or otherwise, which now are or hereafter shall be taxed, 
charged, assessed, or imposed upon, or for, or in respect o^ 
the said hereby leased premises, or any part thereof: And 
indemnify and save harmless the said A, fi., his heirs and 
assigns, of, from, and against all the said taxes and charges, 
and all costs, damages, and expenses to be paid, suffered, 
sustained, or incurred, for, or by reason, or means, or on 
account of the non-payment of the rent hereby reserved, or 
of the taxes aforesaid, or any of them : And shall and will, 
at his or their own proper costs and charges, when and so 
often as need shall be or require, during the term hereby 
leased, well and sufficiently repair, uphold, support, sustain, 
maintain, glaze, paint, pave, purge, scour, cleanse, empty, 
amend, and keep, all and singular the said hereby leased 
premises with their appurtenances, and all the walls, pave- 
ments, glass windows, privies, sinks, gutters, drains, wy- 
draughts, water-courses, posts, pales, rails, and fences, to the 
said hereby leased premises appertaining, in, by, and with all 
needful and necessary reparations and amendments what- 
soever: And shall and will, at the expiration or sooner 
determination of the term hereby leased, peaceably and 
quietly leave, surrender, and yield up unto the said A. B., 
his heirs and assigns, the premises hereby demised, and every 
part of the same, well and sufficiently repaired, upheld, sup- 
ported, sustained, maintained, glazed, painted, paved, purged, 
scoured, cleansed, emptied, amended, and kept as herein- 
before is mentioned and covenanted, with all such improve- 
ments, matters, and things whatsoever, as shall in the mean- 
time have been fixed, fastened, or put up, in, upon, or about 
the same, or any part thereof, and that in as good state and 
condition as the same now are or shall be in at the time of 
the fixing, fastening, or putting up the same (reasonable use 
and wearing thereof in the mean time always excepted) : 
And further, that it shall be lawful for the said A. B., his 
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heirs and assigns, and all and every other person and persons a?d view con- 
by him or them to be authorised and appointed, twice or mises. 
oftener in every year during the term hereby leased, to enter 
into and upon the premises hereby leased, or any part thereof^ 
there to view, search, and see the state and condition of the 
reparations of the same ; and of all defects, defaults, decays, 
and wants of reparation, which upon every or any such search 
or view shall be found, to give or leave notice or warning 
thereof in writing at the said premises hereby leased, or some 
part thereof, unto and for the said CD., his executors, 
admmistrators, and assigns, to repair and amend the same 
within the time or space of three calendar months then next ' 

ensuing; and that, if such notice as aforesaid shall be given 
or left, the said CD., his executors, administrators, and 
assigns, shall and will, before the end of the said three 
calendar months, repair and amend the premises from time 
to time according to such notice : And further that he, To insure, 
the said C. D., his executors, administrators, and assigns, 
shall and will, immediately after the execution of these pre* 
sents, at his own proper costs and charges, insure or cause to 

be insured the same and buildings hereby leased in 

some or one of the public offices for insurance of houses and 

buildings from loss or damage by fire within the cities of 

London and Westminster, or one of them, to the full amount 

or value thereof; and shall and will, from time to time, and 

at all times during the said term hereby leased, keep the 

same insured to their full value for the time being, and duly 

pay and discharge the premium and duty of and for such 

insurance and insurances ; and that in case the said ■ and 

buildings, or any of them, or any part thereof, shall be 

burnt down, destroyed, or damaged by or by means of fire, 

then, and so often as the same shall happen, the money to be 

received or recovered by virtue of any such insurance shall 

forthwith be laid out in re-erecting, rebuilding, or repairing 

the said — and buildings, and putting them in the same 

plight and condition as the same were in before such loss 

or damage by fire happened : Provided always, and it is Proviso for re- 

hereby covenanted, declared, and agreed, by and between ^" '^' 

the said parties to these presents, that if the said yearly rent 

or sum of /., or any part thereof, shall at any tune or 

A A 2 
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times be behind or unpaid by the space of fourteen days next 
over or after any of the said feasts or days of payment whereon 
the same ought to be paid as aforesaid (the same being first 
lawfully demanded), or if the said C. D., his executors, ad- 
ministrators, or assigns, shall not in and by all things well 
and truly observe, perform, fulfil, and keep all and every the 
covenants, articles, clauses, provisoes, and agreements by and 
in these presents expressed and contained, on the part and 
behalf of the said C. D., his executors, administrators, and 
assigns, to be observed, performed, fulfilled, and kept, ac- 
cording to the true intent and meaning of these presents, 
then, and from thenceforth, and in any the said cases, it shall 
and may be lawful for the said A. B., his heirs and assigns, into 
and upon the premises hereby leased, or any part thereof, in 
the name of the whole, wholly to re-enter, and the same to 
have again, retain, repossess, and enjoy, as in their first and 
Covenants from former estate : And the said A. B. doth hereby, for himself, 
lessor j^jg heirs and assigns, covenant, promise, and agree, with and 

to the said C D,, his executors, administrators, and assigns, 
for quiet en- by these presents, that he, the said C. D., his executors, ad- 
joymcnt. ministrators, and assigns, paying the said yearly rent of 

L on the days and times hereinbefore expressed for pay- 
ment of the same, and performing the covenants and agree- 
ments in these presents contained, on his and their part to be 
performed, shall and may peaceably and quietly have, hold, 
use, occupy, possess, and enjoy all and singular the said 
premises hereby leased, for and during the term hereby 
leased (determinable as aforesaid), without any let, suit, 
trouble, denial, hinderance, molestation, or interruption by 
or from the said A. B., his heirs or assigns, or any person or 
persons whomsoever, lawfully or equitably claiming or to 
claim by, from, under, or in trust for him, them, or any of 
them, or by reason or in consequence of his, their, or any of 
Agreement ' their acts, means, default, privity, or procurement : And it is 
l^r^s^^re- '^^^^^y niutually and reciprocally covenanted and agreed, be- 
new with the tween and by the parties to these presents, that in case the 

luxty^ne yetfs, ^^ ^* ^'^ ^'^ hem or assigns, shall at any time or times 

lessee may sur- hereafter, within the space of sixty-one years, to be computed 

IcMe^nd^e ^^^m, the day of the date of these presents, be minded or 

a new lease, desirous to renew either their said actual lease, or any future 
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or renewed lease to be granted to them by the said lord 

bishop, or his successors, bishops of , of the premises 

hereby demised, either by adding or exchanging one or more 
life or lives of the present or future cestui que vies of such 
lease, or any of them, then, and so often as the same shall 
happen, the said C. D., his executors, administrators, or as- 
signs, shall and will, upon payment or tender to him or them 
of tlie sum of lO^., surrender unto the said A. B., his heirs 
and assigns, his or their then subsisting lease of the premises 
hereby leased ; and then and in that case the said A. B., his 
heirs and assigns, shall and will, as soon as may be after every 
such renewed lease shall be executed to them by the said lord 
bishop or his successors, execute and give to the said C. D., 
his executors, administrators, and assigns, and the said 
C. D., his executors, administrators, and assigns, shall and 
will accept from the said A. B., his heirs and assigns, a new 
lease of all and singular the premises hereby leased, for a 
further term of sixty-one years, commencing from the date 
of such renewed lease, and determinable upon the death of 
the last, surviving cestui que vie in the lease from the said 
lord ^bishop, and execute a counterpart of the same ; and at same rent, 
every such renewed lease shall be at the same rent, and con- JlJlne oovcnants 
tain the same covenants and agreements (including one to including pre- 
the present effect), as are reserved by and contained in the ^^ «>^«»«» 
present lease : And on every such renewal the said C. D., Lessee to pay 
his executors, administrators, and assigns, shall pay unto the ^^p®**^ 
said A. B., his heirs or assigns, the expenses attending the 
preparing and execution of the lease to be granted to the 
said C. D., his executors, administrators, and assigns, and of 
the counterpart thereof, and of the plans to be annexed 
thereto respectively, and also such a proportion of the fine and proportion 
and fees attending the renewal of the lease from the lord ^^^^^' 
bishop to the said A. B., his^heirs or assigns, as the sum of 
1, bears to the sum of h, such last-mentioned pay- 
ment to be made as aforesaid, within thirty days next after 
every such renewed lease from the said lord bishop or his 
successors shall be executed, and notice thereof given to the 
said C. D., his executors, administrators, or assigns, by the 
said A. B., his heirs or assigns : Provided always, and it is Proviao—lessor 
hereby expressly agreed and declared, that the said A. B., ^*ewhifl^ 

A A 3 
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his heirs or assigns, shall not, under or by virtue of these pre- 
sents, be bound to renew their present or any future lease 
from the said lord bishop or his successors, unless they shall 
think fit so to do : Nevertheless, it is hereby mutually and 
reciprocally covenanted, declared, and agreed, between and 
by the said parties to these presents, and the said A. B. doth 
hereby, for himself, his heirs, and assigns, further covenant, 
promise, and agree, with and to the said C. D., his executors, 
administrators, and assigns, that in case the said A. B«, his 
heirs or assigns, shall at any time or times hereafter, within 
the space of sixty-one years, to be computed from the — 
day of — , renew with the said lord bishop or his suc- 
cessors their existing lease, as to any part or parts of the 
estate and premises comprised in the said indenture of feoff- 
ment, of the — day of , hereinbefore recited or re- 
ferred to, either by adding or putting in a new life or lives 
in the place or stead of either or any of the cestui que vies 
that may be then dead, or by exchanging a fresh life or lives 
for or in lieu of either or any of the lives that shall be then 
in being, he, the said A. B., his heirs or assigns, shall and 
will comprehend and include in every such renewal with the 
said lord bishop and his successors all and singular the 
premises hereby leased or intended so to be, to the end that 
the said C. D., his executors, administrators, and assigns, 
may from time to time have the benefit of every such renewal ; 
he, the said €• D., his executors, administrators, and assigns, 
may from time to time have the benefit of every such renewal ; 
he, the said C. D., his executors, administrators, and assigns, 
paying within the time aforesaid unto the said A. B., his 
heirs and assigns, whether such renewal from the said lord 
bishop be of the whole or only of a part of the premises 

comprised in the said indenture of feoffment of the day 

of (which the said C. D., for himself, his heirs, exe- 
cutors, and administrators, doth hereby covenant, promise, 
and agree to pay accordingly), such a proportion of the fine 
and fees attending the renewal of the said lease from the said 
lord bishop to the said A. B., his heirs or assigns, as the 

sum of /. bears to the sum of — i, together with the 

expenses attending the preparing and executing of the lease 
to be granted to the said C. D., his executors, administrators, 
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or assigns, as aforesaid, and the counterpart thereof, and the 
plans to be annexed thereto respectively, as hereinbefore 
expressed. In witness, &c« 



VIL 
Lease for Three Lives^ renewable for ever, 

THIS INDENTURE, made the day of , be- 

TWEEN A. B. of the one part and C. D. of the other part : 

Whereas, by indenture of lease, bearing date the day Recittl of 

of , and made between the said A. B, of the one part, ^*^'°^^ *®"^* 
and £• F. of the other part, the said A. B.,for the considera- 
tions therein mentioned, did demise, grant, lease, set, and to 
farm let, unto tlie said E. F., all— to hold the same 

unto the said E. F., his heirs and assigns, from for and 

during the natural lives of G. H., L K., and L. M., at and 

under the yearly rent of 1, payable half-yearly, as therein 

mentioned, in which said indenture is contained a covenant, 
amongst others, on the part of the said E. F^ his heirs or assigns, 
within twelve months next after the death of any of them, the 
said G. H., L K., and L. M., to pay unto the said A. B., 
his heirs or assigns, the sum of L as a fine, and in con- 
sideration of adding another life in a new lease to be made 
of the said premises, in the room of such life as should so die ; 
and that he, the said A. B., his heirs or assigns, upon pay- 
ment of such sum of /. by the said E. F., his heirs or 

assigns, and surrendering the said indenture, should, at the 
costs and charges of the said E. F., his heirs or assigns, make 
and execute to him and them a good and sufficient new lease 
of the said premises for and during the term of such remain- 
ing lives or life, and the life of such other person or persons as 
the said E. F. should nominate and appoint, at, and under, 
and subject to the like rent, covenants, conditions, and agree- 
ments as in the said indenture of lease is reserved and con- 

A A 4 
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tained, and so in like manner that he, the said E. F., his 

heirs and assigns, at all times should have liberty of filling 

and keeping up three lives, and no more at one time^ 

That two lives upon the said premises for ever; And whereas the said 

G. H. and I. K. are since dead, being two of the lives 
named in the said indenture ; And whereas the said C. D. 
is now become well entitled to the said premises, in and by 
the said recited indenture of lease demised, for and during 
the life of the said L. M., and also to the right of renewing 
the lease of the same premises, pursuant to the aforesaid co- 
venant for that purpose : Now this indenture witnesseth, 
that the said A. B., in consideration of the surrender of the 
said recited indenture of lease by the said C. D., and also in 
consideration of L of lawful current money of England 
to the said A. B. paid by the said C. D., at or before the en- 
sealing and delivering of these presents, the receipt whereof 
is hereby acknowledged, and also in consideration of the yearly 
rent, covenants, and agreements hereinafter reserved and 
contained on the part and behalf of tlie said C. D., his heirs 
or assigns, to be paid, kept, done, and performed, he, the 
said A. B., hath demised, granted, leased, set, and to farm let, 
and by these presents doth demise, grant, lease^ set, and 
to farm let, unto the said C. D., his heirs and assigns, all 
— together with all houses (as in last precedent) ; to have 

AND TO HOLD the said , hereby demised and granted unto 

the said C. D., his heirs and assigns, from the 6^y of the date of 
these presents (a), for and during the natural lives and lifeof the 
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(a) An estate for life, even if it be par autre vie, is a freehold ; but an 
estate for a thousand years is only a chattel^ and reckoned part of the 
personal estate. Hence it follows that a lease for years may be made 
to commence infuturo, though a kase for life cannot : as, if I grant 
lands to Titus to hold from Michaelmas next for twenty years, this is 
good ; but to hold from Michaelmas next for the term of his natural 
life is void ; for no estate of freehold can commence infuturo, because 
it cannot be created at common law without livery of seisin, or cor- 
poreal possession of the land : and corporeal possession cannot be given of 
an estate now, which is not to commence now but hereafter. And, 
because no livery of seisin is necessary to a lease for years, such leasee 
is not said to he seised, or to have true legal seisin of the lands. Nor, 
indeed, does the bare lease vest any estate in the lessee, but only gives 
him a right of entry on the tenement, which right is called his interest in 
the term, or interesse termini ; but when he has actually so entered, and 
thereby accepted the grant, the estate is then, and not before, vested in 
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said L. M. and N. O., of j and P. Q., of , and the For three lives. 

lives and life of the longest liver of them : yielding and pay- Reddendum. 
ING therefor, yearly and every year during the said term hereby 
demised, unto the said A. B., his heirs and assigns, the yearly 
rent or sum of / . by two half-yearly payments in every 

year, in equal proportions ; that is to say, on the day 

of—, and the — day of , the first payment thereof 

to b^in and be made on the day of — — next {add co^ 

venantsfrom any of the preceding precedents qf leases^ as occasion 

shall require) : And it is herebv mutually covenanted, declared, g^^ ^ ^^^ 

renewal. 

him^ and he is possessed, not properly of the land^ but of the term of 
yean ; the possession or seisin of the land remaining still in him who 
hath the freehold. Thus the word term does not merely signify the 
time specified in the lease^ but the estate also and interest that passes by 
that lease : and therefore the term may expire daring the continuance of 
the time, as by surrender, forfeiture^ and die like. For which reason, 
if I grant a lease to A. for the term of three years, and after the ex- 
piration of the said term to B. for six years, and A. surrenders or forfeits 
his lease at the end of one year, B.'s interest shall immediately take 
effect ; but if the remainder had been to B.^ from and after the expira- 
tion of the said three years, or from and after the expiration of the said 
time, in this case B.'s interest will not commence till the time is fully 
elapsed, whatever may become of A/s term. ( 2 Blacks. Com. 144. ; 
see also 5 Co. 6.) 

Livery of seisin, by the common law, is necessary to be made upon 
every grant of an estate in freehold in hereditaments corporeal, whether 
of inheritance or for life only. In hereditaments incorporeal it is im- 
possible to be made, for they are not the object of the senses ; and in 
leases for years, or other chattel interests, it is not necessary. In leases 
for years, indeed, an actual entry is necessary to vest the estate in 
the lessee ; for the bare lease gives him only a right to enter, which 
is called his interest in the term, or interesse termini ; and, when he 
enters in pursuance of that right, he is then, and not before, in pos- 
session of his term, and complete tenant for years. This entry by the 
tenant himself serves the purpose of notoriety as well as livery of seisin 
from the grantor could have done ; which it would have been improper 
to have given in this case, because that solenmity is appropriated to 
the conveyance of a freehold. And this is one reason why leases 
cannot be made to commence in futuro, because they cannot (at the 
common law) be made but by livery of seisin ; which livery, being an 
actual manual tradition of the land, must take effect in prasenti, or not 
ataU. (Id. 314.) 

A lease for lives, to commence from the day of the date thereof, with 
seisin delivered afterwards, is good, and shall not be said to convey a 
freehold to commence in futuro. (Freeman dem. Vernon v. West, 2 Wils. 
l65.) A lease for life, to commence after the determination of a previous 
lease for three lives, is good. ( Underhay v. Underhay, Cro. Eliz. 296.) 
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months. 



Proriao for re- 
entry. 



and agreed, by and between die said parties to these presents, 
that the said C. D., his heirs or assigns, shall and will, within the 
space of twelve months next after the decease of anyone of them, 
the said L. M., N. O., and P. Q., which shall first happen, well 
and truly, pay or cause to be paid unto the said A. B., his 
heirs and assigns, die full sum of L of lawful current 
money of England as a fine, in consideration for adding another 
life into a new lease to be made of the said premises in the 
room or stead of the life that shall be then dead, and that he, 
the said A. B., his heirs and assigns, upon being paid the said 
sum of- /, by the said C. D., his heirs or assigns, and sur- 
rendering tliis present indenture^ shall and will, at the costs 
and charges of the said C. D., his heirs or assigns, make, and 
execute to him or them one good and sufficient new lease of 
the said premises for the term of such two of the aforesaid 
lives as shall be then living, and of the life of such other one 
person as the said C. D., his heirs or assigns, shall then nomi- 
nate and appoint, at, under, and subject to the like rent, 
covenants, conditions, and agreements, as are herein con- 
tained, and, in like manner, that the said C. D., his heirs and 
assigns, at all times hereafter, shall have liberty of filling and 
keeping up three lives, and no more at any one time^ on the 
hereby demised premises for ever ; And it is hereby fiirther 
agreed, by and between the said parties to these presents, 
that if all the said three lives herein mentioned, or any fiiture 
life or lives in any future lease or leases to be granted of the 
said premises, shall happen to die before a new lease can or 
may be obtained, that then it shall and may be lawful to and 
for the said C. D., his heirs and assigns, to hold and enjoy the 
said hereby demised premises at and under the yearly rent 
of / . and subject to the covenants hereinbefore contained 
and reserved till such other new lease for three lives shall be 
granted to the said C. D., his heirs or assigns, he or they 
paying the several and respective fine or fines of — /. for 
each life so to be added as aforesaid, and taking such new 
lease within three calendar months after the death of the 
last of such three lives : Provided always, that if the said 

yearly rent of /. shall be unpaid for twenty-one dajrs 

next after either of the said days whereon the same ought to 
be paid as aforesaid (being lawfully demanded), or if the said 
C D., his heirs or assigns, shall not within the space of twelve 
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calendar months next after the death of one of any of such 
person or persons for whose lives or life this present inden- 
ture of lease is granted, or as in any future lease to be granted 
by virtue of these presents shall be named, nominate one or 
more new life or lives in the place of such as shall happen to 
die as aforesaid, and upon every such nomination shall not pay 

the aforesaid fine or sum of L to the said A. B., his heirs 

or assigns, that then in either of the said cases this present in- 
denture, and the grant and demise hereby made, or the inden* 
ture of lease at the time of any such default then subsisting, 
shall be void and of no effect, and that then and from thence- 
forth it shall and may be lawful to and for the said A. B., his 
heirs or assigns, into and upon the said premises hereby 
demised with the appurtenances to re-enter, and the same 
to have again, repossess, and enjoy as in his or their former 
estate, any thing hereinbefore contained to the contrary diereof 
notwithstanding. (Add coveTumtfor quiet enjoyment, as in last 
precedent.) In witness, &c. 



VIII. 

Building Lease ^rom Joint Tencmts, Freeholders. 

THIS INDENTURE, made the day of , Parties. 

between A, B. of and C. D. of of the one part, and 

E. F. of the other part, witnesseth, that, in consideration of Testatum, 
the rents, covenants, and agreements hereinafter reserved 
and contained, on the part of the said E. F., his executors^ 
administrators, or assigns, to be paid, kept, and performed, 
they, the said A. B. and C. D., have, and each of them hath, 
granted, demised, and leased, and by these presents do, and 
each of them doth, grant, demise, and lease, unto the said 
E. F., his executors, administrators, and assigns, all that Parcels. 

piece or parcel of ground situate at , and which said 

piece or parcel of ground is particularly described in a plan 
thereof di*awn in the margin of these presents, together with 
all ways, watera, watercourses, lights, easements, and appur- 
tenances whatsoever to the said premises belonging or apper- 
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Land-tax re- 
deemed. 



Habendum. taining : TO HAVE AND TO HOLD the Said piece or parcel of 

ground hereby demised, with the appurtenances, unto the said 
£. F., his executors, administi'ators, and assigns, from, for, 
and during, and unto the full end and term of ninety-nine 
yeai's from thence next ensuing, and fully to be complete and 
ended; yielding and paying therefor, for the first year of 
the said term, the rent of a pepper-corn (if demanded), and 
yielding and paying therefor, yearly and every year during 
the residue of the said term hereby granted, unto the said 
A. B. and C. D., their heirs and assigns, the clear rent or 

sum of /. of lawful current money of England, on the four 

most usual feasts or days of payment of rent in the year; 
that is to say, Lady-day, Midsummer-day, Michaelmas-day, 
and Christmas-day, in every year, by equal portions ; the first 

payment thereof to begin and be made on the day, , 

free and clear of and from all future land-tax (the present 
being redeemed), and all other taxes, rates, charges, assess- 
ments, and impositions whatsoever, which now are or here- 
after shall be taxed, rated, charged, assessed, or imposed 
upon the said premises, or on the said rent hereby reserved, 
or on the said A. B. and C. D., their heirs or assigns, in 
respect thereof, by authority of parliament, or otherwise 

Covenants from howsoever : And the said E. F., for himself, his heirs, 

executors, and administrators, doth hereby covenant and 
agree to and with the said A. B. and C. D., their heirs and 
assigns ; that he, the said E. F., his executors, adminis- 
trators, or assigns, shall and will, yearly and every year 
during the said term hereby granted, well and truly pay or 
cause to be paid unto the said A. B. and C. D., their heirs or 

assigns, the said clear yearly rent or sum of L, on the 

days and in manner hereinbefore appointed for payment 
thereof, and the true intent and meaning of these presents : 
And also shall and will, from time to time, and at all times 
during the said term, well and truly bear, pay, and discharge 
tlie land-tax, and all manner of other taxes, rates, charges, 
assessments, and impositions whatsoever, which now are, or 
which shall or may at any time during the said term hereby 
granted be, taxed, [rated, charged, assessed, or imposed upon 
or in respect of the said hereby demised premises, or on the 
said yearly rent hereby reser\'ed, or any part thereof, or on 



lessee to pay 
rent, 



and all taxes. 
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the said lessors, their heirs or assigns, for or in respect thereof 

by authority of parliament or otherwise howsoever : And also To build. 

shall and will, at his and their own costs and charges, within 

the first year of the said term hereby granted, erect, build, 

ai^ completely finish fit for habitation, messuages, 

tenements, and dwelling-houses upon the said ground hereby 
demised, in a workmanlike manner, under the inspection and 
to the satisfaction of the said A. B. and C. D., their heirs or 
assigns, or of such surveyor as they shall appoint : Akd shall 
and will conform the front and elevation thereof to the other 
messuages adjoining ; and that the same shall be built in a 
right line, and be set out and in every respect erected con- 
formable to the elevation and specification made and con- 
tained in a certain plan or particular already prepared and 
signed by the said parties respectively : And also that he, the To repair, 
said £. F., his executors, administrators, and assigns, shall and 
will, at his and their own*proper costs and charges, at all times 
during the said term hereby granted, well and sufficiently repair 
uphold, support, sustain, maintain, pave, paint, purge, glaze, 
scour, empty, cleanse, amend, preserve, and keep the said mes- 
suages, tenements, and premises, so to be erected and built as 
aforesaid, and the outside rails or palisadoes belonging to the 
same, with the appurtenances, and all the glass windows, gut- 
ters, sewers, sinks, drains, privies, and wydraughts belonging 
to the same, in, by, and with all and all manner of needful and 
necessary repairs and amendments whatsoever, and once in 
every three years paint twice in good oil colours all the outside To paint, 
wood and iron-work of the said messuages, erections, and 
buildings ; and shall and will, during the last half year of the To cleanse dur. 
said term, empty and cleanse all the bog-houses, privies, drains, \"„^tJ!nn" 
and cesspools of or belonging to the said premises : And the 
said messuages or tenements and premises, so to be erected 
as aforesaid, being so well and sufficiently repaired, upheld, 
supported, sustained, maintained, paved, purged, glazed, 
scoured, emptied, cleansed, amended, preserved, and kept, 
at the expiration or other sooner determination of this demise, 
which shall first happen, shall and will peaceably and quietly To yield up at 
leave, suiTender, and yield up unto the said A. B. and C. D., 
their heii*s and assigns, together with all such doors, locks, 
keys, bolts, bars, glazed windows, casements, shutters, dres- 
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serS) shelves, marble and other chimney-pieces, hearth^fitones 
and slabs, wainscots, partitions, water-pipes, and other fix- 
tures, and things, which at any time during the said term 
shall be fixed and fastened in or upon the said demised pre- 
mises, whole and undefaced : And further, that it shall and 
may be lawful, to and for the said A. B. and C. D., their heirs 
or assigns, with workmen or others in their company, or with- 
out, twice or oftener in every year during the said term, at 
seasonable times in the daytime, to enter and come into and 
upon the said demised premises, or any part thereof, there to 
examine the state and condition of the same; and of all de- 
faults and wants of reparation which upon any such view shall 
be found to leave notice in writing, at or upon the said demised 
premises or any part thereof, to and for the said E. F., hia 
executors, administrators, and assigns, to repair and amend the 
same within three calendar months then next following; within 
which time, the said E. F., for himself, his heirs, executors, and 
administrators, doth hereby covenant with the said A. B. and 
C. D., their heirs and assigns, that he, the said E. F., his ex- 
ecutors, administrators, or assigns, shall and will well and suffi- 
ciently repair and amend the same accordingly: And also that 
it shall be lawful for the said A. B. and C. D., their heirs or 
assigns, at any time during the last seven years of the said 
term, with workmen or others, or without, to enter upon the 
said ground, and the said messuages, so to be erected as 
aforesaid, there to take a schedule or inventory of the same, 
and of all doors, locks, keys, bolts, bars, glazed windows, 
casements, shutters, dressers^ drawers, shelves, mcurble and 
other chimney-pieces, hearth-stones, and slabs, lead and other 
cisterns, pumps, pipes, gutters, wainscots, partitions, cup- 
l)oards, marble and other water-closets, and everything rela- 
ting thereto, posts, pales, and rails, and all other things 
which shall be then any ways fixed or fastened, or set 
up or placed, in or upon the said premises or any part 
thereof, that the number and state thereof may be better 
ascertained and known to the said A. B. and C. D., their 
heirs and assigns : And also that he, the said E. F., his execu- 
tors, administrators, and assigns, shall and will insure, and 
during the said term keep the said messuages, erections, and 
buildings, so to be erected as aforesaid, insured, in the joint 
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names of the said A. B. and C. D.t their heirs and assigns, 
and of him, the said £. F., his executors, administrators, or 
assigns, in the — — office, or some other respectable insurance 
office in London or in Westminster, at or for two thirds of 
the full value thereof, and keep the same constantly so insured 
during the said term : And shall and wUl at all times pro* 
duce and show the said policy of insurance and the receipts 
for the pi^emiums to the said A. B. and C. D., their heirs and 
assigns : And that, in case the said messuages, erections, and 
buildings, or any part thereof, shall be burnt down, destroyed, 
or damaged by fire, such moneys so insured shall be laid out 
in repairing or rebuilding the same upon such place as the 
same is or are now built, or in rebuilding and completing 
thereof so far as such money will go : And that the said E. F., 
his executors, administrators, or assigns, shall and will, at 
his and their own proper costs and charges, finish and com- 
plete the same, in case such moneys so insured shall be suffi- 
cient for that purpose : And to the intent that the said 
lessors, their heirs and assigns, may at all times know 
who is or are their respective lessees or assignees of the 
said premises, it is hereby covenanted and agreed, that To deliver to 
he, the said E. F., his executors, administrators, and assigns, ^^^f of all 
shall and will, within one calendar month next after the ma-* assignments. 
king of any and every assignment of this present lease, make 
or deliver to the said lessors, their heirs or assigns, or to 
their solicitor for the time being, a full and true abstract of 
the deed whereby every such assignment or transfer shall be 
made, with a certificate at the foot thereof, signed both by 
the party making and the party to whom the assignment is 
made, certifying that the same abstract is full, true, and cor- 
rect : And further that he, the said E. F., his executors, ad- Not to erect 
ministrators, or assigns, shall not nor will, at any time or J"^ ^ ^*°' 
times during the said term hereby granted, make or erect 
any bow window or other projection in the fore front of the 
said premises, nor any alteration or variation whatsoever in "o' alter the 

gt * ii>ni'i 1 external ele- 

any part of the external elevation of the said messuages, and vation. 

shall not alter the external appearance of the same by Not to change 

changing the appearance of brick for stucco or otherwise ; gxteraSr™"^^ 

nor shall nor will erect or make any other houses or buildings ^^ ^e^t ^ny 

upon the said demised ground and premises, or any part there- o^"" houses, 
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except out- ofy than such as are hereinbefore covenanted to be erected and 
houses. i)y]it; ^Q^i confomiable to the plan aforesaid^ except outhouses 

No trade to be to the said premises, not exceeding twelve feet in height : And 
exercised, ^^^^ ^^^ j^^^ ^j^^ ^^j ^ jg^ p^^ j^j^ executors, administrators, 

or assigns, or any persons who may occupy the said demised 

premises, or any part thereof, shall not at any time during 

the said term use, carry on, or exercise in and upon the same 

any trade or business whatsoever, nor fix nor set up,' or cause 

to be fixed or set up, before or against the said messuage, any 

public or outward sign of any trade or business carried on 

nor convert ' therein ; nor convert or suiFer to be converted or used as a shop 

into any op, ^^ ^^jj messuage or tenement so to be erected as aforesaid, 

nor suffer any or any part thereof, nor shall nor will permit or suffer any- 

nuisance. thing to be done in or upon the said demised premises, or 

any part thereof, which may be or grow to the nuisance, annoy- 
ance, grievance, disturbance, or damage of the said A. B. 
and C. D., their heirs or assigns, or their tenants of other 
premises adjoining or near to the said demised premises: 
And also that the said A. B. and C. D., their heirs and as- 
signs, and their respective other tenants, shall have free 
Free liberty of liberty of watercourse in and thror.gh the said hereby de- 
for^^rrand ^*sed premises : And that it shall be lawful for the workmen 
tenants. employed by the said A. B. and C D., their heirs or assigns, 

IJberty for ad- and the tenants or occupiers of any adjoining houses, at sea- 
joining tenants gonablc times in the daytime, to enter and come into and 

to enter and , . . ^ 

cleanse drains, upon the said hereby demised premises, or any part thereof, 

to empty and cleanse the sewers, gutters, and drains, of or 
belonging to the adjoining messuages or tenements, and run- 
ning through the said hereby demised premises, when, and 
where, and as often as occasion shall be or require : Provided 
ALWAYS, that if the said yearly rent hereby reserved, or any 
part thereof, shall be unpaid by the space of fourteen days 
next after any of the said days of payment on which the same 
Proviso for ought to be paid as aforesaid (being lawfully demanded), or 
reentry. jf default shall be made in the performance of any of the 

covenants or agreements herein contained, which on the part 
and behalf of the said £. F., his executors, administrators, or 
assigns, are or ought to be paid, observed, and kept, that then 
and from thenceforth, in any or either of such cases, it shall 
be lawful for the said A. B. and C. D., their heirs or assigns. 



Leases. 869 

into and upon the said demised premises, or any. part thereof, 
in the name of the whole, wholly to re««nter, and the same to 
have agatn, repossess, and enjoy as in their first and former 
estate : And the said £. F., his executors, administrators, 
and assigns, and all occupiers of the said premises, thereout 
and from thence utterly to expel, put out, and amove, any 
thing herein contained to the contrary notwithstanding: And Covenant by 
the said A. B. and C. D,, for themselves, their heirs, and e^oyment^"'* 
assigns, do hereby covenant, promise, and agree, to and with 
the said £. F., his executors, administrators, and assigns, tliat 
he, the said £« F., his executors, administrators, and assigns, 
paying the said yearly rent hereby reserved, and observing 
and keeping all and every the covenants and agreements in 
these presents contained, on his and then* parts to be ob- 
served and kept, shall and may peaceably and quietly have, 
hold, use, occupy, possess, and enjoy the said piece or parcel 
of ground and premises hereby demised, with the messuages 
or tenements so to be erected thereon as aforesaid, with the 
appurtenances, for and during the said term hereby granted, 
without any lawful let, suit, trouble, denial, molestation, 
hinderance, or interruption of or by the said A. B. and C. D., 
their heirs or assigns, or any persons lawfully claiming or 
to claim by, from, or under them or any of them. In wit- 
ness, &c. 



IX. 

Lease from an Eleemosynary Corporation for 

Building, (a) 

THIS INDENTURE, made the day of , be- Parties. 

TWEEN THE GOVERNORS of — — of the ouc part and A. B. of 

the other part, witnesseth that, in consideration of the ex- Testatum. 



(a) A large estate in the east of London has heen long held under 
these leases. 

VOL. III. B B 
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pense which the said A. B. hath been at in building and com- 
pleting one messuage, and which he will be put to and incur 
in building another such messuage, on the piece of ground 
hereby demised, and also in consideration of the rent and 
covenants hereinafter reserved and contained on the tenant 
or lessee's part, they, the said governors, have demised, 
sealed, set, and to farm letten, and by these presents do de- 
mise, seal, set, and to farm let, unto the said A. B., all that 
piece or parcel of ground situate, lying, and being — — , to- 
gether with the brick messuage or tenement lately erected 
by the said A. B. on part of the said piece of ground, and 
which said piece of ground is more particularly described in 
the plan in the margin hereof; and all cellars, sollars, lights, 
easements, ways, paths, passages, waters, watercourses, pri- 
vileges, advantages, and appurtenances to the same messuage, 
ground, and premises belonging, except and reserved unto 
the said governors, their successors and assigns, the free 
running of water and soil from any other of their ground and 
buildings contiguous to the premises hereby demised, in and 
through the watercourses, on or to be made upon or under 
the said demised premises or any part thereof: to have and 
TO HOLD the said demised premises with the appurtenances 
unto the said A. B., his executors, administrators, and as- 
signs, from the day of — now last past, during the 

term of years thence next ensuing; yielding and 

paying therefor yearly during the said term, unto the said 
governors, their successors or assigns, in the committee- 
room of the said , the yearly rent of /. of lawful 

English money, clear of all deductions, by two equal half- 
yearly payments, on the day of — and the day 

of in every year, between the hours of ten in the fore- 
noon and two in the afternoon on each of such days : And the 
said A. B., for himself, his heirs, executors, administrators, 
and assigns, doth hereby covenant and agree with the said 
governors, their successors and assigns, that he, the said A. B., 
his executoi*s, administrators, and assigns, shall and will 
during the said term pay unto the said governors, their suc- 
cessors or assigns, the yearly rent hereby reserved at the 
place and times hereinbefore appointed for payment thereof, 
clear of all deductions whatsoever : And also pay the sewers- 
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rate, and all other taxes, rates, and assessments charged on 
die said premises or any part thereof, or on the said governors, 
their successors or assigns, in respect thereof, or on the said 
rent, as well present as future : And also will contribute a ^^ proportion 

, , • *• .1 /• 1 • . . of expenses of 

reasonable proportion of the expenses of making, repairing, party-walls, &c. 
and cleansing all party and fence walls, cesspools, sewers, 
drains, pipes, and watercourses, used or to be used by the 
occupiers of the said premises, in common with the occupiers 
of any other messuages or buildings erected or to be erected 
on the said estate of the said governors, and indemnify them, 
their successors or assigns, against any charge respecting the 
same, such proportion to be ascertained by the said governors, 
their successors or assigns, or their surveyor: Akd also To build, 
that he, the said A« B., his executors, administrators, or as- 
signs, shall and will build or cause to be built, before the — 
day of , which shall be in the year of our Lord , 
at his and their expense, under the inspection and to the 
satisfaction of the surveyor for the time being of the said. go- 
vernors, on the said ground hereby demised, one good and 
substantial brick messuage of the third class of building, in 
all respects conformable to act of parliament for regulating * 
buildings in the city of London, and uniform or correspond- 
ing with, and not to a less scale, than the said messuage 
already built and hereby demised, and so as to cover the 
whole front of the said ground hereby demised next — — 
aforesaid : And also will, at his and their charges, during To repair, 
the said term, well and substantially repair, maintain, paint, 
glaze, pave, cleanse, empty, amend, and keep the said mes- 
suage hereby demised, and also the messuage herein cove- 
nanted to be erected by the said A. B., and all other the 
premises, with the appurtenances, repaired in such sub- 
stantial manner as shall be necessary for the occupation of a 
tenant at rack-rent, and empty and cleanse all the cesspools, 
drains, and privies, and whitewash, paper, and paint the said 
messuage and building, within the last four years of the said 
term ; and at the end or sooner determination of the said term To yield up at 
quietly yield up the said demised messuage and premises, so ^^\^^^\ ^* 
well and substantially repaired, maintained, painted, glazed, ditionai build- 
paved, cleansed, emptied, amended, and kept as aforesaid, unto p"^ement^ &c. 
the said governors, their successors or assigns, with all the ad- fixed during 

B B 2 
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ditional buildings and improvements, chimney-pieces, hearths, 
slabs, covings, wainscots, partitions, doors, locks, keys, bolts, 
bars, fastenings, bells, cranks, wires, pulls, dressers, shelves, 
drawers, presses, windows, shutters, water-closets, pumps, 
pipes, cisterns, sashes, cupboards, closets, shrubs, plants, trees, 
and all other things which during the last fourteen years of 
the said term shall be fixed, fastened, or belonging to the said 
premises, or any part thereof, whole, safe, undefaced, and fit 
for use : And that it shall be lawful for the said governors, 
their successors or assigns, or their surveyors or agents, at 
all seasonable times during the last fourteen years of the said 
term, to enter into the said demised premises, and take a 
schedule of the fixtures and things so to be left as aforesaid, 
and during the said term to enter into and view the state of 
the reparations of the said premises twice or oftener in every 
year; and of all wants of reparation then found to leave 
notice in writing upon the said premises for the said A. B., 
his executors, administrators, or assigns, to repair the same 
within three calendar months next after every such notice 
shall be so left, within which space he or they will repair the 
same according to such notice : And that the said A. B., his 
executors, administrators, or assigns, will not during the said 
term cut or injure the walls or principal timbers of the said 
messuage and premises, nor permit any of the trades or 
callings of a brewer, distiller, melter of tallow, soap-maker, 
dyer, tanner, tobacco-pipe-maker or burner, slaughterman, 
founder, sugar-baker, farrier, fellmonger, working copper- 
smith, dustman, boiler of horseflesh, nightman or chimney 
sweeper, bagnio-keeper, or any hazardous, noisy, noisome, or 
offensive trade, to be exercised in or upon the said premises, 
without the consent of the said governors, their successors or 
assigns, in writing first obtained, nor will suffer any thing to 
be in or upon the said premises which may be or grow to 
the grievance, annoyance, or damage of the said governors 
or any of their tenants : And that the said A. B., his ex- 
executors ,administrators, and assigns, will, at all times during 
the said term, insure and keep insured the said messuage 
and buildings hereby demised in the Fire Office, Lon- 
don, or in such other public fire-office of insurance as the 
said governors, in writing, shall direct or appoint, in the joint 



names of the said governors, their successors, or assigns, and 
of the said A. B., his executors, administrators, or assigns, to 
the full value of so much thereof as can be destroyed or 
damaged by fire, and will, upon the request of the said 
governors, their successors or assigns, or their receiver or 
agent for the time being, show to them or him the receipt for 
the premium of such insurance for every current year, and 
will, as often as tlie buildings erected or to be erected on the 
said demised ground, or any part thereof shall be destroyed 
or damaged by fire, forthwith expend, under the direction of 
the said surveyor, the money to be received for such in- 
surance ; and if such money shall not be sufficient to rebuild 
or reinstate the premises whica shall be so destroyed or 
damaged, then the said A. B., his executors, administrators, 
or assigns, will, at his or their own costs, rebuild or reinstate 
the said buildings fit for habitation, under the direction of the 
said surveyor ; and if the said buildings and j^remises shall be 
so destroyed or damaged by fire during the said term, the 
said reserved rent shall not be discontinued, but shall be paid 
in the same manner as if no accident had happened : And Not to permit 
ALSO that he, the said A. B., his executors, administrators, S,e pranisesf*' 
or assigns, will not, during the said term, permit any way or or dig or take 
thoroughfare over or through any part of the said demised ^©und!* 
premises, or dig, move, or take away any part of the ground 
or soil thereof, except for the foundation of the said buildings, Exception, 
without the consent of the said governors, their successors, or 
assigns : Provided always, tliat if the said rent hereby re- ProTiso for re- 
served, or any part thereof, shall be unpaid twenty-one days *"*'^* ^ 

next after any of the days on which the same ought to be \ 

paid as aforesaid, or in case of the breach or non-performance 

of any of the covenants or agreements hereinbefore con- * 

tained on the part of the said A. B., his executors, adminis- 
trators, or assigns, then and in either of the said cases it ; 
shall be lawful for the said governors, their successors, or 
assigns, or their treasurer or agent, in their name or to their 
use, into the said demised premises or any part thereof, in 
the name of the whole, to re-enter, and the same to repossess 
and enjoy as in their former estate, and the said A. B., his 
executors, administrators, or assigns, and all other occupiers 
of the said premises, from thence to expel, put out, and amove. 



S^^ Leases. 

any thing herein contained to the contrary thereof notwith- 
CoTenantby standing*. Ako the said governors, for themselves, their 

lesson for quiet . j ^ i . , .% .j 

enjoyment Buccessorsy or assigns, do covenant and agree with the said 

A. B.) his executors, administrators, and assigns, that he and 
they, paying the said rent, and performing all the covenants 
and agreements hereinbefore on his and their parts con- 
tained, may hold and enjoy the said premises during the said 
term, without any interruption from the said governors, their 
successors, or assigns, or any person or persons claiming under 
them. In witness, &c. 



X. 

Lease Jrom Mortgagor and Mortgagee (a) — Lease- 
holders ; a Premium being given by the Lessee, 

THIS INDENTURE, made the day of , be- 

TWEEN A. B. \the mortgagee'] of the first part, C. D. [the 
mortgagor] of the second part, and E. F. {the lessee] of tlie 
third part, witnesseth, that for and in consideration of the 

sum of /. of lawful current money of England to the 

said A. B. in hand paid by the said E. R, at or before the 
sealing and delivery hereof, (by and with the consent and 
direction of the said C. D., testified by his being a party to 
and executing these presents,) the receipt whereof they, the 
said A. B. and C. D., and each of them, doth hereby admit 
and acknowledge, and from the same do and each of them 
doth discharge the said E. F., his executors, administrators, 
and assigns for ever by these presents; And also, in con- 
sideration of the yearly rent, covenants, and agreements here- 
inafter reserved and contained on the part and belialf of the 
said E. F., his executors, administrators, and assigns, to be 
paid, kept, done, and performed, he, the said A. B., (at the re- 



(a) See the relation of mortgagor and mortgagee to the lessee^ ante, 
p. 222. 
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quest and by the direction of the said C. D. testified as afore^ 
said,) hath demised and leased, and by these presents doth 
demise and lease, and the said C. D. hath demised, leased, 
ratified, and confirmed, and by these presents doth demise, 
lease, ratify, and confirm, unto the said E. F., his executors, 
administrators, and assigns, all that piece or parcel of ground 
situate and being , together with the messuage or tene- 
ment and other erections and buildings erected thereon, the 
dimensions and abuttals whereof, are more particularly de- 
scribed in the plan drawn in the margin of these presents, 
together with all ways, watercourses, profits, advantages, ease- 
ments, and appurtenances, to the said piece or parcel of 
ground, and messuage, or tenement, and premises hereby de- 
mised, belonging (except and always reserved the free pas- 
sage or running of water and soil, from any other buildings 
and lands contiguous to the premises hereby demised, in 
and through the watercourses made or to be made upon or 
under the said demised premises, or any part thereof) ; to 
HAVE AND TO HOLD the Said piccc or parcel of ground, mes- 
suage, or tenement, and premises hereby demised (except 
as aforesaid), unto the said E. F., his executors, adminis- 
trators, and assigns from the day of — — , for the term 

of years (wanting twenty-one days) from thence, next 

ensuing; yielding and paying therefor, yearly and every 
year during the said term hereby granted, unto the said 
A. B., his executors, administrators, and assigns, the rent 

of Z., by equal quarterly payments, on the day of 

, the day of , the day of , and 

the day of— in every year, without any deduction 

whatsoever in respect of any land-tax, sewer-rate, or any 
other charges, assessments, or outgoings, parliamentary, pa- 
rochial, or othei'wise; the first of the said quarterly pay- 
ments to commence on the day of : And the 

said E. F., for himself, his heirs, executors, and adminis- 
trators, doth hereby covenant and agree with the said 
A. B., his executors, administrators, and assigns, in manner 
following; that is to say [^add such covenants as may he re-- 
qtiisite from any of the foregoing precedents'] : And the said 
C. D., for himself, his heirs, executors, administrators, and 
assigns, doth hereby covenant and agree, to and with the , 
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said £. F., his executors, administrators, and assigns, that he, 
the said E* F., his executors, administrators, and assigns, 
paying the said yearly rent hereby reserved, and performing 
and keeping the covenants and agreements hereinbefore on 
his and their part contained, may peaceably and quietly 
have, hold, possess, and enjoy the said demised premises 
(except as aforesaid) for the said term hereby demised, with- 
out any interruption from him, the said C. D., his executors, 
administrators, or assigns, or the said A. B., his executors, 
administrators, or assigns, or. any other person or persons 
claiming under or in trust for them, or either, or any of them. 
In witness, &c. 
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